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THE FEDERAL REGISTER 
WHAT IT IS AND HOW TO USE IT 


Any person who uses the Federal Register and Code of 
Federal Regulations. 


15) and the regulations of the Administrative Committee of the & ‘The Clee of the Federal Regioter. 
Federal Register (1 CFR Ch. I). Distribution is made only by the : Free public briefings (approximately 3 hours) to present: 
1. The regulatory process, with a focus on the Federal 
Register system and the public's role in the 
development of regulations. 
2. The relationship between the Fede7s! Register and Code 
of Federal Regulations. 
8. The important elements of typical Federal Register 


documents. 

4. An introduction to the finding aids of the FR/CFR 
system. 

To provide the public with access to information 


necessary to research Federal agency regulations which 
directly affect them. There will be no discussion of 


NOTE: There will be a sign language interpreter for 
hearing impaired persons at the May 23, Washington, DC 
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restrictions on the interstate movement ~ 


of regulated articles from that area. The 
regulations were established to prevent 
the spread of the peach fruit fly to 
noninfested areas of the United States. 
We have determined that the peach fruit 
fly has been eradicated from Orange 
County, California, and that the 
regulations are no longer necessary. 
This action relieves restrictions on the 
interstate movement of ted 
articles from the previously quarantined 
area in Orange County, California. 
DATES: Interim rule effective April 4, 
1991. Consideration will be given only to 
comments received on or before June 10, 
1991. 

ADDRESSES: To help ensure that your 
comments are considered, send an 


Road, Hyattsville, MD 20782. Please 
state that your comments refer to 
Docket Number 91-043. Comments 
received may be inspected at USDA, 
room 1141, South Building, 14th Street 
and Independence Avenue SW., 
Washington, DC, between 8 a.m. and 
4:30 p.m., Monday through Friday, 
except holidays. 


FOR FURTHER INFORMATION CONTACT: 
Michael B. Stefan, Operations Officer, 


In an interim rule published in the 
Federal Register on November 29, 1990 
(55 FR 49502-49508, Docket Number 90- 
223), and effective November 21, 1990, 


United States. The regulations also 
designated soil, and a large number of 
fruits, nuts, <r and berries, as 
cp nero 

conducted 


trapping surveys 
te teenie maaan 


cies of 
determined that the peach fruit fly hes 


been eradicated from the infested areas 
of Orange County. The last finding of 
peach fruit fly was made on November 
12, 1990. Since then, no evidence of 
infestations have been found. We have 
determined that infestations no longer 
exist in Orange County, California. 
Since the quarantined area in Orange 
County was the only area in California 
regulated because of the peach fruit fly, 


Inspection 
Service, has determined that a situation 
exists that warrants publication of this 


areas of the United States. Since this 

ee 
the quarantined status of this area in 

Orange County imposes an unnecessary 


we receive and any amendments we are 
making to the rule as a result of the 
comments. 


Executive Order 12291 and Regulatory 
Flexibility Act 


in costs or prices for consumers, 
individual industries, Federal, State, or 
local government agencies, or 
geographic regions; and will not cause a 
significant adverse effect on 
competition, 

productivity, innovation, or on the 
ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 


For this action, the Office of 
Management and Budget has aieet its 
Order 12291. = 

This regulation affects the interstate 
movement of regulated articles from a 
portion of Orange County, Californie. 
Within the regulated area there are 
a 'y 330 small entities that 
may be affected, including retail outlets, 
wholesalers, a processor, a packing 
house, fruit stands, swap meets, mobile 
vendors, a farmers market, nurseries, 
and a commercial grower of cucumbers. 

puld be insignificant lace moet of the 
should since most 
small entities handle regulated articles 

for local intrastate movement, 
not interstate movement, and were not 





14460 


affected by the regulatory provisions we 
have removed. 

The effect of the regulations on those 
few persons who moved regulated 
articles interstate was minimized by the 
availability of a treatment that in most 
cases permitted the interstate movement 
of regulated articles with very little 
additional cost. Also, many of these 
entities sell other items in addition to 
the previously regulated articles. 
Further, the number of affected entities 
is small compared with the thousands of 
small entities that move these articles 
interstate from nonquarantined areas in 
California and other States. 

Under these circumstances, the 
Administrator of the Animal and Plant 
Health Inspection Service has 
determined that this action will not have 
a significant economic impact on a 
substantial number of small entities. 


Paperwork Reduction Act 
This rule contains no information 
collection or reco 


requirements under the Paperwork 
Reduction Act of 1980 (44 U.S.C. 3501 et 


seqg.). 
Executive Order 12372 


This program/activity is listed in the 
Catalog of Federal Domestic Assistance 
under No. 10.025 and is subject to 


state and local officials. (See 7 CFR part 
3015, subpart V.) 


List of Subjects in 7 CFR Part 301 
Agriculture commodities, Peach fruit 
fly, Plant diseases, Plant pests, Plant 
(Agriculture), Quarantine, : 
Transportation. 
, 7 CFR part 301 is 
amended to read as follows: 


PART 301—DOMESTIC QUARANTINE 
NOTICES 


1. The authority citation for part 301 
continues to read as follows: 


Authority: 7 U.S.C. 150bb, 150dd, 150ee, 
150ff, 161, 162, and 164-167; 7 CFR 2.17, 2.51 
and 371.2(c). 


$§ 301.96 through 301.96-10 [Removed]. 
2. “Subpart—Peach oo 
301.96 through 301.96-10) is removed. 
Done in Washington, DC, this 4th day of 
April 1901. 
James W. Glosser, 
Sines, Aleta ene Peas ane 
Inspection Service. 
[FR Doc. £1-8436 Filed ¢-0-01; 6:45 am} 
IHLLING CODE B110-34—2' 


9 CFR Part 78 
[Docket No. 91-040) 


Brucellosis in Cattle; State and Area 
Classifications 


AGENCY: Animal and Plant Health 
Inspection Service, USDA. 


Action: Interim rule. 


SUMMARY: We are amending the 
brucellosis regulations concerning the 
interstate movement of cattle by 

the classification of Puerto 
Rico from Class A to Class Free. We 
have determined that Puerto Rico now 
meets the standards for Class Free 
status. This action relieves certain 
restrictions on the interstate movement 
of cattle from Puerto Rico. 
DATES: Interim rule effective April 4, 
1991. Consideration will be given only to 
comments received on or before June 10, 
1991. 


ADDRESSES: To help ensure that your 
written comments are considered, send 
an original and three copies of written 
comments to Chief, Regulatory Analysis 
and Development, PPD, APHIS, USDA, 
room 866, Federal Building, 6505 Belcrest 
Road, Hyattsville, MD 20782. Please 
state that your comments refer to 
Docket No. 91-040. Comments received 
may be inspected at USDA, room 1141, 
South Building, 14th Street and 
Independence Avenue, SW., 
Washington, DC, between 8 a.m. and 
4:30 p.m., Monday through Friday, 
except holidays. 

FOR FURTHER INFORMATION CONTACT: 
Dr. John D. Kopec, Senior Staff 
Veterinarian, Cattle Diseases and 
Surveillance Staff, VS, APHIS, USDA, 
room 729, Federal Building, 6505 Belcrest 
Road, Hyattsville, MD 20782, (301) 436- 
6188. 


Background 


Brucellosis is a contagious disease 
affecting animals and man, caused by 
bacteria of the genus Brucella. 

The brucellosis regulations contained 
in 9 CFR part 78 (referred to below as 
the regulations) provide a system for 
classifying States or portions of States 
according to the rate of brucellosis 
infection present, and the general 
effectiveness of a brucellosis control 
and eradication program. The 
classifications are Ciass Free, Class A, 
Class B, and Class C. States or areas 
that do not meet the minimum standards 
for Class C are —— to _ placed 


classification is based on a 
known brucellosis in cattle for the 12 
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months the classification as 
Class Free. The Class C classification is 
for States or areas with the highest rate 
of brucellosis. Class B and Class A fall 
between these two extremes. 
Restrictions on moving cattle interstate 
become less stringent as a State 
approaches and achieves Class Free 
status. 

The standards for the different 
classifications of States or areas entail 
maintaining (1) A cattle herd infection 
raté not to exceed a stated level during 
12 consecutive months; (2) a rate of 
infection in the cattle population (based 
on the percentage of brucellosis reactors 
found in the Market Cattle Identification 
(MCI) program—a program of testing at 
sto: . farms, ranches, an 
slaughtering establishments) not to 
exceed a stated level; (3) a ete 
system that includes See 
herds, participation of all slaughtering 
establishments in the MCI program, 
identification and monitoring of herds at 
high risk of infection—incl herds 
adjacent to infected herds and 
from which infected animals have been 
sold or received, and having an 
individual herd plan in effect within a 
stated number of days after the herd 
owner is notified of the finding of 
brucellosis in a herd he or she owns; 
and (4) minimum — standards 
for administering the program. 

Before the effective date of this 
interim rule, Puerto Rico was classified 
as a Class A State because of its herd 
infection rate and its MCI reactor 
prevalence rate. 

To attain and maintain Class Free 
status, a State or area must (1) Remain 
free from field strain Brucella abortus 
infection for 12 consecutive months or 
longer, (2) maintain a 12-consecutive- 
month MCI reactor prevalence rate not 
to exceed one reactor per 2,000 cattle 
tested (0.050 percent), and (3) have an 
approved individual herd plan in effect 
within 15 days of locating the source 
herd or recipient herd. After reviewing 
its brucellosis program records, we have 
concluded that the State of Puerto Rico 
meets the standards for Class Free 
status. 

Therefore, we are removing Puerto 
Rico from the list of Class A States in 
§ 78.41(b) and adding it to the list of 
Class Free States in § 78.41(a). This 
action relieves certain restrictions on 
moving cattle interstate from Puerto 


good cause to publish this interim rule 
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without prior opportunity for public 
comment. Immediate action is 
warranted to remove unnecessary 
restrictions on the interstate movement 
of cattle from Puerto Rico. 

Since prior notice and other public 
procedures with respect to this interim 
rule are impracticable and contrary to 
the public interest under these 
conditions, there is good cause under 5 
U.S.C. 553 to make it effective upon 
signature. We will consider comments 
that are received within 60 days of 
publication of this interim rule in the 
Federal Register. After the comment 
period closes, we will publish another 
document in the Federal Register, 
including discussion of any comments 
we receive and any amendments we are 
pabiline ts elites a Dani of the 
comments. 


Executive Order 12291 and Regulatory 
Flexibility Act 


ee a, 
conformance with Executive 
12291, sadivie have Gheadabaued tat te 
not a “major rule.” Based on information 
compiled by the Department, we have 
determined that this rule will have an 
effect on the economy of less than $100 
million; will not cause a major increase 
in costs or prices for consumers, 
individual industries, Federal, State, or 
local government agencies, or 
geographic regions; and will not cause a 
significant adverse effect on 
competition, employment, investment, 

innovation, or on the 


enterprises in domestic or export 
markets. 


For this action, the Office of 
Management and Budget has waived its 
review process required by Executive 
Order 12291. 

Cattle moved interstate are moved for 
slaughter, for use as breeding stock, or 
for feeding. Changing the brucellosis 
status of Puerto Rico from Class A to 
Class Free reduces certain testing and 
other requirements the 
interstate movement of cattle from . 
Puerto Rico. Testing requirements for 
cattle moved interstate for immediate 


certified brucellosis free herds — 
interstate are not affected by this 


change. 
The group potentially affected by this 


action will be herd owners in Puerto 
= as well as buyers who ship cattle 


herds are not certified-free. Test-eligible 


cattle offered for sale from other than 
certified-free herds must have a negative 
test under present Class A status 
regulations, but not under regulations 
concerning Class Free status. The 
change could have a potential to reduce 
costs associated with selling breeding 
cattle in interstate commerce. However, 
the change from Class A to Class Free 
status should not have any economic 
impact on small entities affected by this 


rule because we anticipate that few, if 
any, breeding cattle will be exported 
from Puerto Rico. 

Therefore, we have determined that 
changing Puerto Rico’s brucellosis status 
will not significantly affect market 
patterns. 


Under these circumstances, the 
Administrator of the Animal and Plant 
Health Inspection Service has 
determined that this action will not have 
a significant economic impact on a 
substantial number of small entities. 
Paperwork Reduction Act 

This rule contains no new information 
collection or 
requirements under the Paperwork 
Reduction Act of 1980 (44 U.S.C. 3501 et 
8eq.). 

Executive Order 12372 


This program/activity is listed in the 
Catalog of Federal Domestic Assistance 
under 10.025 and is subject to Executive 
Order 12372, which requires 
intergovernmental consultation with 
State and local officials. (See 7 CFR part 
3015, subpart V.} 


List of Subjects in 9 CFR Part 78 


Animal diseases, Brucellosis, Cattle, 
Hogs, Quarantine, Transportation. 


PART 78—BRUCELLOSIS 


Accordingly, we are amending 9 CFR 
part 78 as follows: 


1. The authority citation for part 78 
continues to read as follows: 


Authority: 21 U.S.C. 111-114a-1, 114g, 115, 
117, 120, 121, 123-126, 134b, 135f; 7 CFR 2.17, 
2.51, and 371.2(d). 
$78.41 [Amended] 


2. Section 78.41, paragraph (a) is 
adding “Puerto Rico,” 


Dawe Waa, BG this 4th day of 
April 1991. 


Administrator, Animal and Plant Health 
Inspection Service. 

[FR Doc. 91-8436 Filed 4-09-91; 8:45 am} 
BILLING CODE 2416-16~1 


14461 
FEDERAL RESERVE SYSTEM 


12 CFR Part 202 
(Reg. B; EC-1} 


Equal Credit Opportunity; Update to 
Official Staff Commentary 


AGENCY: Board of Governors of the 
Federal Reserve System. 


ACTION: Final official staff 
interpretation. 


SUMMARY: The Board is publishing in 
final form revisions to the official staff 
commentary to Regulation B (Equal 
Credit Opportunity). The commentary 
applies and interprets the requirements 
of Regulation B and is a substitute for 
individual staff interpretations of the 
regulation. The revisions address 
notification of adverse action and a 
state law preemption determination. 


EFFECTIVE DATE: April 1, 1991. 


FOR FURTHER INFORMATION CONTACT: In 
the Division of Consumer and 
Community Affairs, Adrienne D. Hurt, 
Senior Attorney, or Jane Ahrens, Staff 
Attorney, at (202) 452-2412; for the 
hearing impaired only, contact Dorothea 
Thompson, Telecommunications Device 
for the Deaf (TDD), at (202) 452-3544, 
Board of Governors of the Federal 
Reserve System, Washington, DC 20551. 


SUPPLEMENTARY INFORMATION: 
(1) General 


The Equal Credit Opportunity Act 
(ECOA), 15 U.S.C. 1691-1601f, makes it 
unlawful for creditors to discriminate in 
any aspect of a credit transaction on the 
basis of race, color, religion, national 
origin, sex, marital status, age, receipt of 
public assistance, or the exercise of 
rights under the Consumer Credit 
Protection Act. This statute is 
implemented by the Board’s Regulation 
B (12 CFR part 202). The Board also has 
an official staff commentary (12 CFR 
part 202 (Supp. I)) that interprets the 
regulation. The commentary provides 
general guidance to creditors in applying 
the regulation to various credit 
transactions, and is updated 
periodically to address significant 
questions that arise. 

On November 28, 1990, the Board 
published for comment a proposed 
update to the commentary. (55 FR 49391) 
This notice contains in final form the’ 
1990-61 update te the official staff 
commentary on Regulation B. 
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(2) Revisions 
Section 202.2 Definitions 
2(c) Adverse action 


Comment 2(c)(2)(ii)}-2 is added to 
clarify the Board's long-standing 
position that a notice of adverse action 
need not be provided in instances where 
a creditor takes action regarding a 
current delinquency or default on an 
account—that is, a delinquency or 
default that has not been cured by the 
time a creditor takes action on an 
account. Notification generally is 
required, however, for action based on a 
past delinquency or default that may 
have previously existed but that no 
longer continues. 


Section 202.11 Relation to State Law 
11(a) Inconsistent state laws 


Comment 11{a)-2 is added to reflect a 
preemption determination relating to 
Ohio law that took effect on July 23, 
1990 (55 FR 29566). 


List of Subjects in 12 CFR Part 202 


Banks; Banking; Civil rights; 
Consumer protection; Credit; Federal 
Reserve System; Marital status 
discrimination; Minority groups; 
Penalties; Religious discrimination; Sex 
discrimination; Women. 

Pursuant to authority granted in 
section 703 of the Equal Credit 
Opportunity Act (15 U.S.C. 1691b), the 
Board is amending the official staff 
commentary to Regulation B (12 CFR 
Part 202 Supp. I) as follows: 


PART 202—{AMENDED] 


1. The authority citation for part 202 
continues to read as follows: 


Authority: 15 U.S.C. 1691-1691f. 


2. In § 202.2, comment 2(c)(2)(ii)-2 is 
added to read as follows: 


Section 202.2 Definitions 


2(c) Adverse action. 
* e oe + e 


Paragraph 2(c)(2){ii) 
* * t e e 

2. Current delinquency or default. The term 
adverse action does not include a creditor's 
termination of an account when the 
accountholder is currently in default or 
delinquent on that account. Notification in 
accordance with § 202.9 of the regulation 
generally is required, however, if the 
creditor's action is based on a past 
delinquency or default on the account. 


* a « e e 


3. In § 202.11, comment 11(a)-2 is 
added to read as follows: 


Section 202.11 Relation to State Law 
11(a) Inconsistent state laws. 


* * e * aa 


2. Preemption determination—Ohio. 
Effective July 23, 1990, the Board has 
determined that the provision in the 
— law of Ohio is preempted by the federal 

Ww: 


¢ Section 4112.021(B)(1}—Unlawful 
discriminatory practices in credit 
transactions. This provision is preempted to 
the extent that it bars asking or favorably 
considering the age of an elderly applicant; 
prohibits the consideration of age in a credit 
scoring system; permits without limitation the 
consideration of age in real estate 
transactions; and limits the consideration of 


age in special-purpose credit programs to 


certain government programs 
identified in the state law. 


Board of Governors of the Federal Reserve 
System, April 1, 1991. 
William W. Wiles, 
Secretary of the Board. 
[FR Doc. 91-8406 Filed 4-9-61; 8:45 am} 
BILLING CODE 6210-01-4 


* 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 

14 CFR Part 39 

[Docket No. 91-NM-62-AD; Amdt. 39-6953] 


Airworthiness Directives; 
Model ATR-42 Series Airplanes. 
AGENCY: Federal Aviation 
Administration (FAA), DOT. 
ACTION: Final rule. 


SUMMARY: This amendment adopts a 


new airworthiness directive (AD), 
applicable to all Aerospatiale Model 
ATR-42 series airplanes, which requires 
repetitive inspections of the main 
landing gear (MLG) side brace lower 
arm, and replacement, if necessary. This 
amendment is prompted by a report of a 
failure of the MLG side brace lower arm. 
This condition, if not corrected, could 
result in inadvertent retraction of the 
MLG. 

DATES: Effective May 6, 1991. The 
incorporation by reference of certain 
publications listed in the regulations is 
approved by the Director of the Federal 
Register as of May 6, 1991. 

ADDRESSES: The applicable service 
information may be obtained from 
Aerospatiale, 316 Route de Bayonne, 
31060 Toulouse, Cedex 03, France. This 
information may be examined at the 
FAA, Northwest Mountain Region, 
Transport Airplane Directorate, 1601 
Lind Avenue SW., Renton, Washington; 
or at the Office of the Federal Register, 
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1100 L Street NW., room 8401, 
Washington, DC. 


FOR FURTHER INFORMATION CONTACT: 
Mr. Robert McCracken, Flight Test and 
Systems Branch, ANM-111; telephone 
(202) 227-2118. Mailing address: FAA, 
Northwest Mountain Region, Transport 
Airplane Directorate, 1601 Lind Avenue 
SW., Renton, Washington 98055-4056. 


SUPPLEMENTARY INFORMATION: The 
Direction Général de I’ Aviation Civile 
(DGAC), which is the airworthiness. 
authority of France, in accordance with 
existing provisions of a bilateral 
airworthiness agreement, has notified 
the FAA of an unsafe condition which 
may exist on all Aerospatiale Model 
ATR-42 series airplanes. There has been 
a report of a failure of the main landing 
gear (MLG) side brace lower arm. This 
failure appears to be the result of fatigue 
damage initiated from early corrosion in 
the ball bearing housing. This condition, 
if not corrected, could result in 
inadvertent retraction of the MLG. 

Aerospatiale has issued Service 
Bulletin ATR42-32-0036, Revision 1, 
dated February 15, 1991, which 
describes procedures for cen 
repetitive inspections of the MLG side 
brace lower arm, and replacement, if 
necessary. Messier-Bugatti has issued 
Service Bulletin 631-32-070, Revision 1, 
dated February 12, 1991, which 
describes in further detail the 
procedures for the ultrasonic inspections 
and replacement of the MLG side brace 
lower arm. The DGAC has classified 
these service bulletins as mandatory, 
and has issued Telegraphic 
Airworthiness Directive 81-033-038(B), 
dated February 13, 1991, addressing this 
subject. 

This airplane model is manufactured 
in France and type certificated in the 
United States under the provisions of 
§ 21.29 of the Federal Aviation 
Regulations and the applicable bilateral 
airworthiness agreement. 

Since this condition is likely to exist 
or develop on other airplanes of the 
same type design registered in the 
United States, this AD requires 
repetitive inspections of the MLG side 
brace lower arm, and replacement, if 
necessary, in accordance with the 
service bulletins previously described. 

This is considered to be interim action 
until final action is identified, at which 
time the FAA may consider further 
rulemaking. 

Since a situation exists that requires 
immediate adoption of this regulation, it 
is found that notice and public 
procedure hereon are impracticable, and 
good cause exists for making this 
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— effective in less than 30 
ays. 

The regulations adopted herein will 
not have substantial direct effects on the 
States, on the relationship between the 
national government and the States, or 
on the distribution of power and 
responsibilities among the various levels 
of government. Therefore, in accordance 
with Executive Order 12612, it is 
determined that this final rule does not 
have sufficient federalism implications 
to warrant the preparation of a 
Federalism Assessment. 

The FAA has determined that this 
regulation is an emergency regulation 
and that it is not considered to be major 
under Executive Order 12291. It is 
impracticable for the agency to follow 
the procedures of Executive Order 12291 
with respect to this rule since the rule 
must be issued immediately to correct 
an unsafe condition in aircraft. It has 
been determined further that this action 
involves an emergency regulation under 
DOT Regulatory Policies and Procedures 
(44 FR 11034, February 26, 1979). If it is 
determined that this emergency 
regulation otherwise would be 
significant under DOT Regulatory 
Policies and Procedures, a final 
regulatory evaluation will be prepared 
and placed in the Rules Docket 
(otherwise, an evaluation is not 
required). A copy of it, if filed, may be 
obtained from the Rules Docket. 


List of Subjects in 14 CFR Part 39 


Air transportation, Aircraft, Aviation 
safety, Safety, Incorporation by 
reference. 


Adoption of the Amendment 


Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
amends 14 CFR part 39 of the Federal 
Aviation Regulations as follows: 


PART 39—{AMENDED] 


1. The authority citation for Part 39 
continues to read as follows: 


Authority: 49 U.S.C. 1354(a), 1421 and 1423; 
49 U.S.C. 106(g) (Revised Pub. L. 97-449, 
January 12, 1983); and 14 CFR 11.89. 


§39.13 [Amended] 


2. Section 39.13 is amended by adding 
the following new airworthiness 
directive: 


Aerospatiale: Applies to all Model ATR-42 
series airplanes, certificated 
category. Compliance is required as 
indicated, unless previously 
accomp 
To prevent inadvertent retraction of the 
main landing gear (MLG), accomplish the 
following: 


A. Perform an ultrasonic inspection of the 
MLG side brace lower arm in 
with Aerospatiale Service Bulletin ATR42- 
32-0036, Revision 1, dated February 15, 1991, 
and Messier-Bugatti Service Bulletin 631-32- 
070, Revision 1, dated February 12, 1991, at 
the thresholds given in paragraphs A.1. and 
A.2., below. Repeat the ultrasonic inspections 
thereafter at intervals not to exceed 1,000 


1. For airplanes that have accumulated 
6,000 or more landings on either the left or 
right MLG side brace lower arms: Prior to the 
accumulation of 8,000 landings on either the 
left or right MLG side brace lower arms, or 
within 14 days after the effective date of this 
AD, whichever occurs later. 

2. For airplanes that have accumulated less 
than 6,000 landings on either the left or right 
MLG side brace lower arms: Prior to the 
accumulation of 6,000 landings on either the 
left or right MLG side brace lower arms, or 
within 90 days after the effective date of this 
AD, whichever occurs first. 

B. If the ultrasonic inspection results 
exceed the acceptance criteria specified in 
paragraph 2.B.(c) of Messier-Bugatti Service 
Bulletin 631-932-070, Revision 1, dated 
February 12, 1991, prior to further flight, 
replace the defective MLG side brace lower 
arm with a serviceable part, in accordance 
with that Messier-Bugatti Service Bulletin 
and Aerospatiale Service Bulletin ATR42-32- 
0036, Revision 1, dated February 15, 1991. 
Following replacement of defective parts, 
continue to perform the repetitive ultrasonic 
inspections required by paragraph A. of this 
AD at invervals not to exceed 1,000 landings. 

C. An alternative method of compliance or 
adjustment of the compliance time, which 
provides an acceptable level of safety, may 
be used when approved by the Manager, 
Standardization Branch, ANM-113, FAA, 
Transport Airplane Directorate. 

Note: The request should be forwarded 
through an FAA Principal Maintenance 

, who may concur or comment and 
then send it to the Manager, Standardization 
Branch, ANM-113. 

D. Special flight permits may be issued in 
accordance with FAR 21.197 and 21.199 to 
operate airplanes to a base in order to 
comply with the requirements of this AD. 

The 


with Aerospatiale Service Bulletin ATR42- 

$2-0036, Revision 1, dated February 15, 1991, 
and Messier-Bugatti Service Bulletin 631-32- 
070, Revision 1, dated February 12, 1991. This 


accordance with 5 U.S.C. 552(a) and 1 CFR 
part 51. Copies may be obtained from 
Aerospatiale, 316 Route de Bayonne, 31060 
Toulouse, Cedex 03, France. Copies may be 
inspected at the FAA, Transport Airplane 
Directorate, 1601 Lind Avenue SW., Renton, 
Washington; or at the Office of the Federal 
Register, 1100 L Street NW., room 8401, 
Washington, DC. 


This amendment becomes effective 
May 6, 1991. 
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Issued in Renton, Washington, on March 
15, 1991. 
Darrell M. Pederson, 
Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service. ° 
[FR Doc. 91-8127 Filed 4-9-61; 8:45 am] 
BILLING CODE 4910-13-44 


14 CFR Part 39 


ee 
6 


Alrworthiness Directives; American 
Champion Aircraft (Bellanca, 
Champion) Model 8KCAB Alrpianes 
AGENCY: Federal Aviation 
Administration (FAA), DOT. 
ACTION: Final rule. 


summary: This amendment adopts a 
new airworthiness directive (AD) that is 
applicable to American Champion 
Aircraft (Bellanca, Champion) Model 
8KCAB airplanes. This action provides a 
terminating action for AD 90-15-15, 
which requires repetitive inspections of 
the upper wing front spar strut fittings. 
Modifications affecting the upper wing 
front spar strut fittings have been 
developed and the FAA has determined 
that if the airplanes are so modified, the 
repetitive inspections are not required. 
The actions specified by this AD are 
intended to prevent failure of the upper 
wing front spar strut fittings, which 
could result in an in-flight separation of 
the wing. 

EFFECTIVE DATE: May 14, 1991. 


appresses: American Champion 
Aircraft Service Kit 302, revised October 


Wisconsin 53167; telephone (404) 534— 
6315. The instructions and parts for 
Supplemental Certificate (STC) 
SA1514GL may be obtained from Safe 
Air Repair, Inc., 3325 Bridge Avenue, 
Albert Lea, Minnesota 56007; telephone 
(507) 373-5408. The instructions for the 
applicable service kit and STC may also 
be examined at the FAA, Central 
Region, Office of the Assistant Chief 
Counsel, room 1558, 601 E. 12th Street, 
Kansas City, Missouri 64106. 

FOR FURTHER INFORIAATION CONTACT: 
Mr. Gregory J. Michalik, Chicago 
Aircraft Certification Office, 2300 E. 
Devon Avenue, Des Plaines, Illinois 
60018; telephone (312) 694-7135. 
SUPPLEMENTARY INFORMATION: A 
proposal to amend part 39 of the Federal 
Aviation Regulations to include an AD 
that is applicable to certain American 
Champion Aircraft (Bellanca, 
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January 8, 1901 (56 FR 658). The action 
ee re, 
allowing the repetitive to 
terminated if the spar strut were 
replaced with either fitting P/N 3~1658 
in accordance with the instructions in 
American Champion Aircraft Service Kit 
302, or fitting P/N SAR2-1976 and 
ee 


already proposed. 

It is estimated that 300 airplanes in 
the U.S. registry will be affected by this 
Se nae 
hours per airplane to accomplish the 


action, and that the 
Saker st 56 an hour. 
approxima: 


States, on the relationship between the 
national government and the States, or 
on the distribution of power and 


Re ee ee 
under Executive Order 12291; (2) is 
at «"Waeinone nay tome aoe 


Regulatory ( 
FR 11034, February 28, 1979); and (3) will 
not have a significant economic impact, 
positive or negative, on a substantial 
faa tide temas 
criteria tory ty Act. 
A copy of the final evaluation 

for this action is contained in the Rules 
Docket. A copy of it may be obtained by 
a eiaeen 
location provided under the caption 
“ADDRESSES”. 

List of Subjects in 14 CFR Part 39 


Air transportation, Aircraft, Aviation 
safety, Safety 


Adoption of the Amendment 


Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
amends 14 CFR part 39 of the Federal 
Aviation Regulations as follows: 


PART 39—{ AMENDED] 


1. The authority citation for part 39 
continues to as follows: 


Authority: 49 U.S.C. 1354(a), 1421 and 1423; 
49 U.S.C. 108(g); and 14 CFR 11.89. 


$39.13 [Amended] 

2. Section 39.13 is amended by 
revising AD 90-15-15, amendment 39- 
yo lg  ame  e 


Applicability: Model 8KCAB 
serial numbers) that are equipped with upper 
ming Bot sar ngs pat mabe (78) 2 


the following: 

Note: Operators who have not kept records 
of hours TIS on individual front spar strut 
Senge ee a eNO RE ee eae 

hours TIS instead. 


(1) Remove the front spar strut fittings (P/N 
2-1976) and strip all paint with a chemical 
stripper. Clean and prepare the fittings for a 


magnetic inspection. 

(2) Conduct a magnetic particle inspection 
of the fittings for cracks, paying close 
attention to the areas near the welds. 

(3) If cracks are not found, prior to further 
flight, clean the fittings and apply a spray 
Se eee 
reinstall the fittings, and return the airplane 


service. 
(b) If cracks are found as a result of the 


1, 
3) A new Safe Aircraft Repair, Inc. fitting 
(P/N SAR2-1976) and stiffener (P/N SAR2- 
5001) that are installed in accordance with 


the instructions in STC SA1514GL, issued to 


parts 
(b)(3) of this AD constitutes terminating 
or inspections required 
by paragraph (a) of this AD. 

(e) Special flight permits may be issued in 
accordance with FAR 21.197 and 21.199 to 


Chicago 
(g) All persons by 
may obain copes ofthe documents refered 


revises AD 90-15-15, 


Amendment 39-6671. 

This amendment becomes effective on May 
14, 1991. 

Issued in Kansas City, Missouri, on March 
29, 1991. 
Don C. Jacobsen, 
Acting Manager, Small Airplane Directorate, 
Aircraft Certification Service. 
[FR Doc. 91-6298 Filed 4-0-01; 8:45 am] 
BILLING CODE 4910-13-44 


14 CFR Part 97 

(Docket No. 26519; Amdt. No. 1443} 
Standard Instrument Approach 
Procedures; Miscellaneous 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 


action: Final rule. 
summary: This amendment establishes, 
amends, or revokes Standard 
Instrument 


Approach Procedures 
(SLAPs) for operations at certain 


or revised criteria, or because of 
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changes occuring in the National 
Airspace System, such as the 
commissioning of new navigational 
facilities, addition of new obstacles, or 
changes in air traffic requirements. 
These changes are designed to provide 
safe and efficient use of the navigable 
airspace and to promote safe 

operations under instrument t rules 
at the affected airports. 

bates: Effective: An effective date for 
each SIAP is specified in the 
amendatory provisions. 

Incorporation by reference—approved 
by the Director of the Federal Register 
on December 31, 1980, and reapproved 
as of January 1, 1982. 
aporesses: Availability of matters 
incorporated by reference in the 
amendment is as follows: 


For Examination— 


1. FAA Rules Docket, FAA 
Headquarters Building, 800 
Independence Avenue SW.., 
Washington, DC 20591; 

2. The FAA Regional Office of the 
region in which the affected airport is 
located; or 

3. The Flight Inspection Field Office 
which originated the SIAP. 


For Purchase— 


Individual SIAP copies may be 
obtained from: 

1. FAA Public Inquiry Center (APA- 
200), FAA Headquarters Building, 800 
Independence Avenue SW., 
Washington, DC 20591; or 

2. The FAA Regional Office of the 
region in which the affected airport is 
located. 


By Subscription— 


Copies of all SIAPs, mailed once 
every 2 weeks, are for sale by the 
Superintendent of Documents, U.S. 
Government Printing Office, 
Washington, DC 20402. 

FOR FURTHER INFORMATION CONTACT: 
Paul J. Best, Flight Procedures Standards 
Branch (AFS-420), Technical Programs 
Division, Flight Standards Service, 
Federal Aviation Administration, 800 
Independence Avenue SW., 
Washington, DC 20591; telephone (202) 
267-8277. 

SUPPLEMENTARY INFORMATION: This 
amendment to part 97 of the Federal 
Aviation Regulations (14 CFR part 97) 
establishes, amends, suspends, or 
revokes Standard Instrument Approach 
Procedures (SIAPs). The complete 
regulatory description of each SIAP is 
contained in official FAA form 
documents which are incorporated by 
reference in this amendment under 5 
U.S.C. 552(a), 1 CFR part 51, and § 97.20 


of the Federal Aviation Regulations 
(FAR). The applicable FAA Forms are 
identified as FAA Forms 8260-3, 8260-4, 
and 8260-5. Materials incorporated by 
reference are available for examination 
or purchase as stated above. 

The large number of SIAPs, their 
complex nature, and the need for a 
special format make their verbatim 
publication in the Federal Register 
expensive and impractical. Further, 
airmen do not use the regulatory text of 
the SIAPs, but refer to their graphic 
depiction on charts printed by 
publishers of aeronautical materials. 
Thus, the advantages of incorporation 
by reference are realized and 
publication of the complete description 
of each SIAP contained in FAA form 
documents is unnecessary. The 
provisions of this amendment state the 
affected CFR (and FAR) sections, with 
the types and effective dates of the 
SIAPs. This amendment also identifies 
the airport, its location, the procedure 
identification and the amendment 
number. 

This amendment to part 97 is effective 
on the date of publication and contains 
separate SIAPs which have compliance 
dates stated as effective dates based on 
related changes in the National 
Airspace System or the application of 
new or revised criteria. Some SIAP 
amendments may have been previously 
issued by the FAA in a National Flight 
Data Center (FDC) Notice to Airmen 

cy action of 
immediate flight safety relating directly 
to published aeronautical charts. The 
circumstances which created the need 
for some SIAP amendments may require 
making them effective in less than 30 
days. For the remaining SIAPs, an 
effective date at least 30 days after 
publication is provided. 

Further, the SIAPs contained in this 
amendment are based on the criteria 
contained in the U.S. Standard for 
Terminal Instrument Approach 
Procedures (TERPs). In developing these 
SIAPs, the TERPS criteria were applied 
tc the conditions existing or anticipated 
at the affected airports. Because of the 
close and immediate relationship 
between these SIAPs and safety in air 
commerce, I find that notice and public 
procedure before adopting these SIAPs 
are unnecessary, impracticable, and 
contrary to the public interest and, 
ee applicable, that good cause exists 

for making some SIAPs effective in less 
than 30 days. 

The FAA cies determined that this 
ew only involves an established 
body of technical regulations for which 
frequent and routine amendments are 
necessary to keep them operationally 
current. It, therefore—({1) is not a “major 
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tule under Executive Order 12291; (2) is 
not a “significant rule” under DOT 
Regulatory Policies and Procedures (44 
FR 11034; February 26, 1979); and (3) 
does not warrant preparation of a 
regulatory evaluation as the anticipated 
impact is so minimal. For the same 
reason, the FAA certifies that this 
amendment will not have a significant 
economic impact on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act. 


List of Subjects in 14 CFR Part 97 


Approaches, Standard instrument, 
Incorporation by reference. 


ae eee 


Danii: hata 
Director, Flight Standards Service. 


ys ae 


ccordingly, pursuant to the authority 
Pi pap ih gimp fa er 
Aviation Regulations (14 CFR part 97) is 
amended by establishing, 
or revoking 


Standard 
Instrument Approach 
effective at 0901 G.M.T. on the dates 
specified, as follows: 
1. The authority citation for part 97 
continues to read as follows: 


Authority: 49 U.S.C. 1348, 1354(a), 1421 and 
1510; 49 U.S.C. 108(g) Pub. L. 97-449, 
January 12, 1983); and 14 CFR 11.49(b)(2). 


2. Part 97 is amended to read as 
follows: 


$$ 97.23, 97.25, 97.27, 97.29, 97.31, 97.33, 
97.35 [Amended] 

By § 97.23 VOR, VOR/ 
DME, VOR or TACAN, and VOR/DME 
or TACAN; § 97.25 LOC, LOC/DME, 
LDA, LDA/DME, SDF, SDF/DME; 

§ 97.27 NDB, NDB/DME; § 97.29 ILS, 
ILS/DME, ISLMLS, MLS, MLS/DME, 
MLS/RNAV; § 97.31 RADAR SIAPs; 
§ 97.33 RNAV SIAPs; and § 97.35 
COPTER SIAPs, identified as follows: 


Effective May 30, 1991 

Little Rock, AR—Adams Field, VOR RWY 32, 
Amdt. 18, CANCELLED 

Danbury, CT—Danbury Muni, VOR-A, Amdt. 


New Haven, CT—Tweed-New Haven, VOR- 
A, Amdt. 1 

New Haven, CT—Tweed-New Haven, VOR 
RWY 2, Amdt. 20 

New Haven, CT—Tweed-New Haven, ILS 
RWY 2, Amdt. 13 

Fort Myers, FL—Page Field, VOR RWY 13, 


Orig. 

Fort Myers, FL—Page Field, VOR RWY 23, 
Amdt. 6, CANCELLED 

Fort Myers, FL—Page Field, NDB RWY 5, 
Amdt. 5 

Fort Myers, FL—Page Field, ILS RWY 5, 
Amdt. 6 
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ee ere 
Macomb, IL—Macomb Muni, LOC RWY 27, 
SS Her Seana EP 
Olney Nabe 11—Olney/Noba, VOR/DME 
oiney Noble 1—Otny/Nble, LOC RWY 
Olney Noble, I1—Olney/Neble, NDB RWY 3, 
Bearin, Mout Hawley Auuitery, VOR- 
A, Amdt. 3 
— Muni, VOR RWY 98R, 
Elkhart, IN—Elkhart Muni, VOR RWY 27L, 
Amdt. 11 
SS ee 
na, aioen, 6--Dénitivon Ment, VOR/UBAR 
Tans ase tty King, VOR-A, Asad 3 
ere 
Pittsburg, KS—Atkinson Muni, VOR/DME 
RWY 3, Amdt. 2 
PRATT, KS—Pratt Muni, NDB RWY 17, 
Amdt. 3 
KY—Standiford Field, VOR or 


Louisville, 
TACAN RWY 29, Amdt. 20 
Louisville, KY—Standiford Field, NDB RWY 


Orig. 
— MA—Plymouth Muni, NDB RWY 6, 
Benton Harbor, MI—Ross Field-Twin Cities, 


(Bradenton), 
Bradenton, VOR RWY 14, Amdt. 16 
Sarasota (Bradenton), FL—Serasota- 
Bradenton, VOR RWY 22, Amdt. 10 
Sarasota (Bradenton), FL—Sarasota- 


Detroit, MI—Detroit Metropolitan Wayne 
e.-. VOR RWY 21R, Amdt. 1 
Howell, MI—Livingston County, VOR RWY 
Atlanta Intl, NDB RWY 9R, Amdt. 7 31, Amdt. 9 
CANCELLED Howell, MiI—Livingston County, NDB RWY 
Altanta, GA—The William B. Hartsfield 13, Orig. 
Atlanta Intl, ILS RWY OL, Amdt. 5 Manistee, MI—Manistee Co-Blacker, VOR 
Jekyll Island, GA—Jekyil Island, VOR-A, 
Co-Blacker, VOR 


Amdt. 9 
Intl, VOR/DME or 
TACAN B, Amdt. 2 
lowa City, [A—iowa City Muni, VOR RWY 


lowa City, iA owe Cty Mant, RNAV RWY 
24, Amdt. 1 


er 
eee 


County, ILS 
RWY 31, Amdt. 2 
Duluth, MN—Duluth Intl, VOR or TACAN 
RWY 3, Amdt. 18 
Duluth, MN—Duluth Intl, VOR/DME or 
TACAN RWY 21, Amdt. 13 
Duluth, MN—Duluth Intl, NDB RWY 8, Amdt. 


Duluth, MN—Duhuth int, ILS RWY 9, Amat. 
Duluth, MN—Duluth Intl, ILS RWY 27, Amat. 
Duluth, MN—Duluth intl, RADAR-4, Amat. 

Paribault, MN—Faribault Muni, VOR-A. 


Amdt. 3 

Faribault, MN—Faribault Muni, VOR/DME 
RNAV RWY 12, Amdt. 3 

Winona, MN—Winona Muni-Max Conrad 
FLD, VOR-A, Amdt. 11 

Winona, MN—Winona Muni-Max Conrad 
FLD, VOR RWY 29, Amdt. 13 

McComb, MS—McComb-Pike County-john E. 
Lewis Field, LOC RWY 15, Amdt. 6 

Kaiser/Lake Ozark, MO—Lee C. Fine 
Memorial, LOC/DME RWY 21, Orig. 

Grant, NE—Grant Muni, NDB RWY 15, Amdt. 


2 
Grant, NE—Grart Muni, NDB RWY 32, Amdt. 
2 


LEBANON, NH—Lebanon Muni MLS RWY 
18, Amdt. 1, CANCELLED 
Wahpeton, ND—Harry Stern, NDB RWY 33, 


ti, 

Lunken Field, NDB RWY 24, Amdt. 6 

Columbus, OH—Rickenbacker, VOR RWY 
23L, Amdt. 5 

Hamilton, OH—Hamilton-Fairfield, NDB-A, 
Amdt. 1 

Hamilton, OH—Hamilton-Fairfield, RNAV 
RWY 29, Amdt. 6, CANCELLED 

Hebron, OH—Buckeye Executive, VOR-A, 
Amdt. 4 


Hillsboro, OH—Highland County, VOR/ 


DME-A, Orig. 

Hillsboro, ee County, NDB RWY 
5, Amdt. 2, CANCELLED 

Hillsboro, OH—Highland County, NDB RWY 
23, Amdt. 3 

Ottawa, OH,—Putnam County, VOR RWY 27, 
Amdt. 1 

Newport, RI—Newport State, NDB RWY 4, 
Amdt. 2, CANCELLED 


Madison, SD—Madison Muni, NDB RWY 15, 
Amdt. 7 


Jackson, TX—Brazoria 
County, NDB RWY 17, Amdt. 2 


County, ILS RWY 17, Amdt. 2 
Brownsville, TX—Brownsville/South Padre 
Island Int'l, VOR or TACAN-A, Amdt. 1 
Brownsville, TX—Brownsville/South Padre 
Island Int'l, LOC BC RWY 31L, Amdt. 11 
Brownsville, TX—Brownsville/South Padre 
Island Int'l, NDB RWY 13R, Amdt. 13 





Federal Register / Vol. 56, No. 69 / Wednesday, April 10, 1991 / Rules and Regulations § 14467 


Wi—Morey, VOR-A, Amdt. 6 
Madison, Wi—Morey, VOR-B, Amdt. 5 


Effective May 2, 1901 


New York, NY—LaGuardia, ILS RWY 22, 
Amdt. 18 


Raleigh-Durham, 
International, RADAR-1, Amdt. 5 

SS a 

3, CANCELLED 

Wise, VA—Lonesome Pine, VOR RWY 24, 
Amdt. 4, CANCELLED 

Wise, VA—Lonesome Pine, VOR/DME RWY 
24, Amdt. 1, CANCELLED 


Effective March 19, 1991 
Galveston, TX—Scholes Field, ILS RWY 13, 
Amdt. 8 


[FR Doc. 91-8303 Filed 49-61; 8:45 am] 
BILLING CODE 4910-13-™ 


17 CFR Part 249 


[Release Nos. 34-288608; 35-25254B; IC- 
179818} 


Form 4 is described at § 249.104. The 
text of the Form and its instructions do 


Fuel Oll Blending—Creation of a New 
and Different Product for Purposes of 
Coastwise Laws 


AGENCY: U.S. Customs Service, 
Department of the Treasury. 
ACTION: Notice of change of position. 


SUMMARY: The U.S. Customs Service has 


concluded review of its position on fuel 


the procedures of, and materials used in, 
such operations. 
EFFECTIVE DATE: April 10, 1991. 


FOR FURTHER INFORMATION CONTACT: 
Glen Vereb, Carrier Rulings Branch, 
202-566-5706. 


SUPPLEMENTARY INFORMATION: 
Background 
Title 46, United States Code 


883), commonly 

provides, in part, that no merchandise 

shall be between points in 

the United States embraced within the 

coastwise laws, either directly or via a 

foreign port, or for any part of the 
vessel other than 


by citizens of the United States. 

The case of American Maritime 
Association v. Blumenthal, 590 F. 2d 
1159 (1976) (hereinafter Blumenthal}, 
involved the applicability of 46 U.S.C. 
App. 883 to the transportation of crude 
oil by a foreign-flag tanker from Valdez, 
Alaska, to the U.S. Virgin Islands, and 
th transfer of 


e subsequent 
refined from that oil from the Virgin 
Islands to the continental U.S. The 
refining process turned the Alaskan 
crude oil into eleven different ooo 


Because of the degree of transformation 
of the original crude oil brought about 
by these processes, it was determined 
that the refining had created new and 
different products from the Alaskan 


by foreign-flag vessels 
Islands to the U.S. did not violate 
section 883. 


Section 4.80b, Customs Regulations 
after 


merchandise is exempt from the 
restrictions of the coastwise laws if at 
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ty voyage. 
applying this section to fuel oil blending 
operations, Customs has taken the 
position that such an operation which 
changed the original product in sulfur 
content, specific gravity, pour point, and 
viscosity created a new and different 


Customs reviewed this position and 


regarding the procedures of, 
materials used in, fuel oil blending 
operations, it was not possible to 
determine whether a new and different 
product had been created. By notice in 
the Federal Register on November 1, 
1989 (54 FR 46075), public comment was 
solicited concerning the extent to which 
blending is necessary to create a new 
and different product within the 
a of § 4.80b(a), or whether some 
degree of refining is necessary to create 
such a product. It was proposed to 
require parties seeking a determination 
about the effect of fuel oil blending 
operations to submit information 
concerning the procedures and specific 
data of such operations. 


Analysis of Comments 
The comments received can be 


was PS re aga It 
was claimed that foreign ports, e.g., 
those in the Caribbean, had become no 
more than transhipment stations used to 
allow lower-cost foreign-flag vessels to 
move fuel oil between co.astwise points. 
This group would have Customs require 
refining of fuel oil in order to find a new 
and different product. 
Comments on behalf of foreign-flag 
vessels and offshore blenders defended 
the position that a change in sulfur 
content, specific gravity, pour point, end 
viscosity brought about by oe did 


in fact create a new 


Pp 
any such blending continue to exempt 
fuel oil from the Jones Act. 


Comments in Opposition to a Change in 
Position 


Comment 


Those commenters advocating no 
chang th: Costome position on teal of 
ee operations believe that 
changes in the sulfur content, specific 
gravity, pour point, and viscosity of fuel 
oil do in fact result in a new and 
different product for purposes of the 
coastwise laws. In support of their 


position, these commenters refer to the 
Blumenthal case in stating that it is the 
comparative characteristics of the 
original fuel oil versus the final product, 
not the process by which these 
characteristics are changed, that is 
determinative as to whether a new and 
different product has been produced. 

In this same vein, several commenters 
advocate looking to the end use of the 
blended oil and to the “market realities” 
of how the final product is distributed 
and priced. 


Response 

Making the marketplace the 
determinative factor in fuel oil blending 
decisions will lead to differences 
concerning identical operations because 
of geographic location or seasonal 
fluctuation in pricing. Customs will not 
adopt a position which would lead to 
decisions dependent on location or 
fluctuating economic factors. Further, it 
is apparent that Blumenthal involved 
refined products and not a eae wn 
operation. Accordingly, 
a determination concerning the 
ramifications of a fuel oil blending must 
submit data sufficient for Custome to 
assess the degree of change. 


apparently did so based on their 
predictions of what a new position 


for the constituent materials in a 
blended fuel oil. 


Response 
The modified position Customs is 
adopting requires neither of these. 


Comment 


Two commenters stated that to 
require parties to produce procedures 
and specific data of a blending 
operation prior to Customs determining 
whether such an operation produces a 
new and different product is impractical 
from an industry standpoint. These 
commenters believe that market 
conditions change so quickly in the fuel 
oil industry that deals will be lost while 
waiting for Customs to render decisions. 


Response . 
It is Customs position that proper fuel 
determina 


oil blending tions 
submission of data sufficient to judge 
the degree Se of the 


product. Of paramount concern 
administration of 46 U.S.C. App. 
883, one of the many navigation laws 


enforced by Customs. However, in 
instances when we are informed that 
expedited treatment of a request is 
Seen ak en en ores 


one of the key factors in our response 
time will be the thoroughness and 
organization of the information 
presented to us. 


Comments in Favor of a Change in 
Positi 


ion 
Comment 
Several commenters wrote expressing 
proposal to 


a blending opera 
tion 10 § 4.80b(a} to submit the 
and specific data of such 


degree of uncertainty in this area and 
the potential for easy circumvention of 
§ 4.80b(a) under Customs current 
position, adoption of this proposal is a 
means by which Customs can better 
ensure compliance with the Jones Act. 
Response 

Customs agrees that requiring 
submission on the procedures and 
materials of the operation will allow us 
to detect, and rule accordingly, on any 
operation undertaken merely to 
circumvent the coastwise laws. 
Comment 


ae eee 
believed Customs 
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ooiling point range which can also 

indicate a change in chemical structure; 

verifiable pressure; a catalytic or other 
induced intended 


chemically process; 
use of the final product; and changes in 
the economic value of the final »roduct. 


creating new and different products to 
one of regarding refining operations as 
accomplishing that task is not supported 
by the record or by Blumenthal. For the 
same reasons, the price of the final 
product, or its intended use, cannot be 
determinative factors. 


Statement of Position 
After a review of all the comments 


creating a new and different product for 
purposes of § 4.80b(a), Customs 
Regulations. Henceforth, prior to 
reaching determinations 

matter, Customs will require the 

submission of data on the procedures of, 
and materials used in, a fuel oil blending 
oe While such submissions will 


prom ieee, 
Blumenthal and National Juice Products 
Association, et al., v. United States, 628 
F. Supp. 978 (1986) and the dicta therein, 
judicial precedents the application of 
which might require an adverse decision 
if the process involved is less than a 
refining of the product. Customs will 
review the data and, based on the facts 
of each operation, rale whether or not 
the merchandise is subject to the 
provisions of 46 U.S.C. App. 883. 


, personnel 
offices participated in its development. 
Approved: March 15, 1991. 


Carol Hallett, 
Commissioner of Customs. 


John P. Simpson, 

Acting Assistant Secretary of the Treasury. 
[FR Doc. 91-8452 Piled 4-60-01; 6:45 am] 
BILLING CODE 4820-02-M 


Employment Standards 
Administration, Wage and Hour 
Division 


29 CFR Part 801 

RIN 1215-AA49 

Application of the Employee 

Polygraph Protection Act of 1988 

AGENCY: Wage and Hour Division, 
loymen 


Washington, DC this 3rd day of April 
1991, 


Samuel D. Welker, 
Acting Assistant Secretary for Employment 
Standards. 


4. On page 9061, first column, line 23, 
“percept’on” should read ae 

5. On page 9061, first column, 
“detecto” should read “detector”. 


$801.3 [Corrected] 
SS a ae 
— 3, “the” should read 


$8014 [Corrected] 


7.On 9065, second column, in 
=— ) line 4, “illicit” should read 
“elicit”. 


$801.13 [Corrected] 


8.On 9069, second column, in 
§ 801. J}. line 6, “2I" should read 
“ire 


$801.42 [Corrected} 
9. On page 9077, first column, in 
§ 801.42{a){1), line 6, “or” at the 
beginning of the line should read “of”. 
10. On page 9077, second column, in 
oe “person” should 
read “emp: 
$801.53 [Corrected] 
11. On page 9077, third column, in 
§ 801.53{a) line 10, “§ 801.50” should 
read “§ 601.51”. 


$801.67 [Corrected] 


12. On page 9079, first column, in 
inseam s “secretary” should 


d “Secretary”. 
43. On page 0079, first column, in 
§ 801.67(g) line 6, “vacate” should read 
“Vacate”. 


$801.69 [Corrected] 

14. On page 9079, first column, in 
§ 801.69(a), in line 12, insert “A” before 
“copy”. 


$601.71 [Corrected) 

15. On page 9079, second column, in 
$ 801.71(c) line 11, the comma fo 
“thereafter” should be deleted. 


Part 801, Appendix A [Corrected] 

16. On page 9080, first column, in 
Appendix A, line 4, a comma should be 
inserted between “dismiss” and 

“discipline”. 


[FR Doc. 91-8334 Filed 4-06-01; 6:45 am] 
BILLING CODE 4510-27-41 


EQUAL EMPLOYMENT OPPORTUNITY 
COMMISSION 


29 CFR Part 1601 

RIN 3043-AA43 

Procedural Regulations; Correction 

AGENCY: Equal Employment Opportunity 

Commission. 

ACTION: Final rule; correction. 

SUMMARY: The Equal ma 

Opportunity ding 

the delegation of authority cantehend in 
its revised 


regulations 
published a 80 Fonz (March 7. 1991) 
to include the Director, Determinations 
Review Program. 
EFPECTIVE DATE: April 8, 1991. 

FOR FURTHER INFORMATION CONTACT: 
Nicholas M. Inzeo, Acting Associate 
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disk, and audio-tape. Copies may be - 
obtained from the Office of Equal 


Employment Opportunity by calling 
= (voice) or (202) 663-4399 


SUPPLEMENTARY INFORMATION: In its 
March 7, 1991 publication of 
amendments to its 
regulations, EEOC amended the manner 
in which no cause letters of 
determination would be issued and 
amended the delegation of authority to 
issue no cause letters of determination 
in § 1601.19 of its procedural regulations. 
For those charges in which field 
directors issued determinations prior to 
April 7, 1991, individuals had the right to 
seek review of that determination from 
the Determinations Review Program. In 
order to provide for the Director of the 
Determinations Review Program to 
review those determinations for which 
requests for review are pending, this 
amendment delegates authority to the 
Director of the Determinations Review 
Program to issue no cause letters of 
determination. 

For the Commission. 


Evan J. Kemp, 
Chairman. 

The following correction is made in 29 
CFR 1601.19({a) published in the Federal 
Register March 7, 1991 (56 FR 9625). 

1. The last sentence of § 1601.19({a) on 
page 9625, first column, is corrected to 
read as follows: 


§ 1601.19 No cause determinations: 
Procedure and authority. 


(a)* * * The Commission hereby 
delegates authority to the Program 
Director, Office of Operations, 
or upon delegation to the Directors, 
Field Management Programs, Director, 
Determinations Review Program, and 
Dirstrict Directors or upon delegation to 
Area Directors or Local Directors, 
except in those cases involving issues 
currently designated by the Commission 
for priority review, to issue no cause 
letters of determination. 


+ 2 a ® 


[FR Doc. 91-8382 Filed 4-09-91; 8:45 am] 
BILLING CODE 6870-61-M 


DEPARTMENT OF LABOR 
Mine Safety and Health Administration 


30 CFR Parts 56 and 57 
RIN 1219-AA17 


Safety Standards for Explosives at 
Metal end Nonmeta! Mines 


AGENCY: Mine Safety and Health 
Administration, Labor. 


acTion: Stay of final rule provisions, 
and reopening of rulemaking record on 
specific provisions. 


sumMARY: MSHA published a final rule 


for safety standards for explosives at 
metal and nonmetal mines on January 
18, 1991 (56 FR 2070). The rule was to 
become effective on March 19, 1991. 
Based upon all information gathered 
specific provisions of the final 
ie, MSHA extended the effective date 
until May 20, 1991 (45 FR 9626). After 
further Agency analysis and review of 
information received, MSHA has 
determined that the effective date of 
several provisions of the final rule 
should be extended until further notice. 
MSHA is reopening the rulemaking 
record to allow the mining community 
an opportunity io submit further 
comment on these ions. MSHA 
will also hold a public hearing regarding 
these provisions. The date and location 
of the hearing will be announced at a 
later time. 
DATES: The effective date of the 
following provisions is extended until 
further notice: The definition of the term 
“blast site” in § 56.6000 and § 57.6000; 
paragraph (b) of § 56.6306 and § 57.6308, 
loading and blasting; the first sentence 
of paragraph (b) of § 56.6130 and 
§ 57.6130, explosive material storage 
facilities; paragraph (a)(1) of § 56.6131 
and § 57.6131, location of explosive 
material storage facilities and Appendix 
I to Subpart E—MSHA Tables of 
Distances; and paragraph (a) of 
$ 56.6501 and § 57.6501, nonelectric 
initiating systems 
Written comments must be submitted 

on or before May 13, 1991. 
ADDRESSES: Send written comments to 
the Mine Safety and Health 
Administration, Office of Standards, 
Regulations and Variances, room 631, 
Ballston Towers No. 3, 4015 Wilson 
Boulevard, Arlington, Virginia 22203. 
FOR FURTHER INFORMATION CONTACT: 
Patricia W. Silvey, Director, Office of 

Standards, Regulations and Variances, 
MSHA, phone (703) 235~1910. 


January 18, 1991, MSHA 

final rule revising its safety standards 
for explosives at metal and nonmetal 
mines. In response to inquiries 

the final rule, the Agency delayed the 
effective date of the final rule from 
March 19, 1991, to May 20, 1991, to allow 
the Agency time to review these issues 
(45 FR 9626). 

Several parties questioned specific 
provisions in the final rule stating, 
among other things, that, as published, 
certain provisions in the rule would not 
enhance safety or would be too 
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restrictive. MSHA has considered the 
questions raised, and in order to allow 
an opportunity for all viewpoints to be 
presented before reaching a decision on © 
the matters, has determined that it 
would be appropriate to reopen the 
rulemaking record for comment on these 
provisions. Except for the ons 
stayed by this notice, the effective date 
of the final rule will be May 20, 1991. 


Issues 


Commenters have raised the following 
questions about the stayed pone 
MSHA solicits comments from all 
— on these issues only. Comments 

unrelated issues will not be 
colnlidared. 


A. Blast Site 
The final rule defines “blast site" in 


depth of the hole. In underground mines, 15 
feet of solid rib or pillar can be substituted 
for the 50-foot distance. 


The term blast site is used in several 
places in the rule, including §§ 56/ 
57.6306(b) which provides that: 


the only activity 


where no other haulage access exists. 


A specific issue raised is that the 
application of the definition to the 
language of §§ 56/57.6306(b) is too 
restrictive and would eliminate the 
currently accepted mining method of 
vertical crater retreat mining. Another 
objection is that the definition and its 
application would severely impact on 
the mining cycle in some mines by 
mr n activities from 
taking place at the blast site. Activities 
mentioned included surveying, gas 
checks and of plugged holes. 
The Agency would like more specific 
information on the types of mining 
adversely affected and 
examples as to where the definition and 
its application would be overly 
restrictive. 
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B. Explosive Material Storage Facilities 

The first sentence of paragraph (b) of 
$§ 56/57.6130, explosive material 
storage facilities, provides that 
“Packaged blasting agents shall be 
stored in a magazine or other facility 
which is ventilated to prevent dampness 
and excessive heating, weather- 
resistant, and locked or attended.” An 
objection to this provision is that the 
ventilation would result in increased 

in certain parts of the country 
where dampness is not easily controlled 
due to climate. The requests 
setae on the safety eneiade of this 
rovision. 


MSHA Tables of Distances 
Posen (a)(1) of $§ eee. 


location of explosive ma storage 
facilities, requires that storage facilities 
for any explosive material be: 


The objections to the use of an MSHA 
developed table are that the table would 
not safety because it is not 
based on data which would justify the 
distances selected, and that the mining 
community is accustomed to the 
American Table of Distances of the 
Institute of Makers of Explosives 
adopted both by the Bureau of Alcohol, 
Tobacco and Firearms and the existing 
MSHA regulations. The requirements of 
existing §§ 56/57.6020(a) will remain in 
effect during the stay of $§ 56/ 
57.6131(a)(1). Existing §§ 56/57.6020 

t: “Magazines shall be: 


American Table of Distance for storage 
of explosives.” MSHA requests 
comments on these issues and in 
particular if it is preferable to include 
the American Table of Distances in 
place of the MSHA tables as an 
appendix to the regulation. 

ap (a) of existing § — 


luring the stay of 
§ 56.6131(a)(1) and § $7.6131(2){1). 
D. Nonelectric Initiating Systems 


MSHA received conflicting comments 
from the mining community on the issue 
of whether and to what extent double 


initiating systems. In §§ 56/57.6501, 


nonelectric initia 
tule would require 
(a) When blasting with any nonelectric 
initiation system where continuity cannot be 
Loe 


be except— 
(1) When blasting with safety fuse and 


caps; 

(2) When performing secondary blasting; or 

(3) When blasting one or two rows using 
shock tube. 

Objections centered around the fact 
that the statistical data currently 
available to MSHA do not suggest the 
occurrence of accidents or injuries 
resulting from or caused by the use or 
nonuse of a double trunkline or loop 
system. None of the interested parties 
could provide substantive information 
on this point. However, one party 
asserted that the practice of requiring a 
double trunkline or loop system was 
excessively costly and would ot in 
substantially increased exposure of 
miners at the blast site during hookup of 
the system. The Agency requests 
additional information the 
advantages and disadvantages o 

requiring such a system. Support for this 
provision came from commenters who 
stated how the use of a double trunkline 
or loop system prevented misfires. 

This document is issued under 30 
U.S.C. 811. 

Dated: April 2, 1991. 

William J. Tattersall, 
Assistant Secretary for Mine Safety and 
Health. 


systems, the final 
t: 


[FR Doc. 81-8268 Filed 4-90-01; 8:45 am] 
BILLING CODE 4510-43-M 


ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Part 180 

[OPP-300169A; FRL-3739-1] 
Revocation of Tolerances for Certain 
Pesticide Chemicais 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Final rule. 


SUMMARY: This rule revokes the 
tolerances established for residues of 
seven pesticide chemicals in or on 
certain raw agricultural commodities 
(RACs). This regulatory action is being 
taken by EPA to revoke tolerances for 
those pesticides which have no 
registered food uses..These pesticides 
either were never registered for food 
uses or if they were registered, the 
registrations have been subsequently 
cancelled, thus these tolerances are no 
longer needed. 
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EFFECTIVE DATE: This regulation 
becomes effective April 10, 1991. 


ADDRESSES: Written objections, 
identified by the document control 
number, [OPP-300169A], may be 
submitted to: Hearing Clerk (A-110), 
Environmental Protection Agency, rm. 
3708, 401 M St., SW., Washington, DC 
20460. 


FOR FURTHER INFORMATION CONTACT: By 
mail: James A. Downing, Registration 
Division (H7505C), Environmental 
Protection Agency, 401 M St., SW., 
Washington, DC 20460. Office location 
and telephone number: Rm. 724, CM #2, 
1921 Jefferson Davis Highway, 
Arlington, VA 22202, (703)-557~-7700. 
SUPPLEMENTARY INFORMATION: EPA 
issued a proposed rule, published in the 
Federal Register of February 18, 1988 (53 
FR 4860), which proposed the revocation 
of tolerances for residues of eight 
pesticide chemicals which have no 
current food use registrations. Those 
eight chemicals were as follows: 
mercaptobenzothiazole; 4- 
(methylsulfony])-2,6-dinitro-N,N- 
dipropylaniline; trichlorobenzyl 
chloride; terbuthylazine (2-tert- 
butylamino-4-chloro-6-ethylamino-s- 
triazine); copper abietate; copper 
silicate; tetracopper calcium 
oxychloride; and piperonyl cyclonene. 

No requests for referral to an advisory 
committee were received in response to 
the proposal. However, comments were 
received from authorities from the 
countries of Sweden and Thailand, in 
addition to a pesticide producer. The 
only chemical which was subject to 
comment was terbuthylazine (2-tert- 
butylamino-4-chloro-6-ethylamino-s- 
triazine). 

Swedish authorities indicated that 
terbuthylazine is registered for use in 
Sweden; however, they did not present 
any concerns with the proposed 
revocation. 

Authorities from Thailand commented 
by indication that there were no 
registrations or import of any of the 

eight chemicals in their country. 
Therefore, they did not have any 
specific comment on the proposed 
revocations. 

A pesticide producer commented on 
the revocation of existing tolerances for 
terbuthylazine residues in or on corn 
fodder and forage, corn grain, and 
sorghum forage and grain. The pesticide 
producer requested that the Agency not 
move to revoke the existing tolerances 
for terbuthylazine. However, the 
pesticide producer did not commit to 
provide the data necessary to support 
the continuation of the tolerances for 
terbuthylazine. He stated that since 
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there were no registered end uses for 
terbuthylazine which would result in 


terbuthylazine to 
give an additional period of 30 days for 
to commit to 


Based on the fact that there are no 
current food use registrations for 


mercaptobenzothiazole, 4- 
(methylsulfonyl)-2,6-dinitro-N.N- 
dipropylaniline, trichlorobenzyl 


§ 180.160 
roaptobenzothiazole: § 180.237 4- 
(Mathetoutfoart 
dipropylanitline, § 180.273 
chloride; 


Trichlorobenzyl . 

$ 180.1001(b}{1) for copper — 

copper silicate, tetracopper calcium 

oxychloride and {b}{5) for piperony] 
onene. 

Any person adversely affected ee this 
regulation may, within 30 days after 
publication of this document in the 
Federal Register, file written 
and a eee hearing with the 
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ee aemneaee $ 100.1001 [Amended] 


Flexibility Act, a 

the costs and benefits of the revocation 
of tolerances for these chemicals. This 
analysis is available for public 
inspection in rm. 246, CM#2, 1921 
Jefferson Davis Hwy., Arlington, VA 
22202. 


paragraph (38) by removing the entry 


[FR Doc. 91-8155 Filed 4-9-1; 8:45 am] 
BILLING CODE 6580-80-F 


40 CFR Part 186 

[FAP-0H5594/R1111; FRL-3885-4} 

RIN 2070-AB78 

ae 
for Quinciorac 


AGENCY: Environmental Protection 
Agency (EPA). 


1980 (Pub. L. 96-354, 94 Stat 1164; 5 — 


U.S.C. 601 et seq.}, and it has been 
determined that it will not have a 
economic 


List of Subjects in 40 CFR Part 180 
Administrative practice and 
Pesticid aaa ta, Reporting and 
es and pes 
recordkeeping requirements. 
Dated: April 1, 1991. 
Victor J. Kimm, 
Acting Assistant Administrator for Pesticides 
and Toxic Substances. 


Therefore, 40 CFR part 160 is amended 
as follows: 


PART 180—{AMENDED] 
1. The authority citation for part 160 
continues to read as follows: 
Authority: 21 U:S.C. 348a and 371. 


§ 180.160 [Removed] 

2. Section 180.160 
Mercaptobenrothiazole; tolerances for 
residues is removed. 

§ 180.237 [Removed] 

3. Section 180.237 4-(Methylsulfonyi)- 
2,6-dinitre-N,.N-dipropylaniline; 
tolerances for residues is removed. 

§ 180.273 [Removed] 


4. Section 180.273 Trichiorebenzyl dichloroquinolinecarboxylic 
no eae adaaaecreneen on the animal feed rice bran at 150° 
parts per million (ppm). 
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There were no comments received in 

to this notice of filing. 

The data submitted in the petition and 
other relevant material have been 
evaluated. The toxicology data listed 
below were considered in support of this 
tolerance. 

1. Several acute studies placing 
technical-grade quinclorac in Toxicity 
Categories Ill and IV. 

2. A 1-year feeding study in dogs fed 0, 
34, 140, 513 (males) and 469 (females) 
milligrams/kilogram/day ay (mg/ke/ day) 
with the no-observed-eff 
(NOEL) of 140 mg/kg/day based on 
reduced body weight gains, adverse 


study at dose levels up to and including 
1,200 mg/kg/day ss and a systemic 
NOEL of 37.5 safle bined on reduction 
of body weight at 150 mg/kg/day. 

4. A developmental toxicity study in 
rats administered of 0, 24.4, 146, 
and 438 mg/kg/day with a 
developmental toxicity NOEL of 438 mg/ 
kg/day (HDT) and a maternal toxicity 
NOEL of 146 mg/kg/day based on 
reduced food consumption, increased 
water intake and mortality at 438 mg/ 
kg/day (HDT), 

5. Sheetal tests including an 


year 
study with mice (NOEL of $7.5 
day) and using a thousandfold 
safety factor is calculated to be 0.04 mg/ 
kg. The theoretical maximum residue 


mg 


The pesticide is considered — of 
a the intended 
effect. EPA's prior emetiee has 
been to make a certification of 
usefulness for tolerances and food 
additive regulations because EPA 
believes the legal requirements in this 
regard for tolerances and food additive 
closel: road a ‘ sianmeaeh 
y track the statutory 
however, EPA has decided to issue 
ao nin ae a a 
with respect to the pesticide’s 
intended physical or technical effect. 
The nature of the residue is 
adequately understood for the — 


. yti 
methodology is available for enforcing 
of the proposed temporary tolerances on 
rice, rice straw, rice bran, eggs, milk, 
and meat, fat, and meat byproducts of 
cattle, goats, hogs, horses, sheep, and 
poultry (gas-liquid chromatography with 
an electron capture detector). 


th this action. 
It is concluded that the pesticide may 
ve ese ee near ee 


Rodenticide Act, as amended (86 Stat. 
751 (7 U.S.C. 136 et seq.)). Therefore, the 
tion is established as set forth 
below Ae eae 

person adversely affected by this 
lation may, within 9 dye after 
tion of this document in the 


statement of the factual issue(s) on 

which a hearing is requested and the 
requestor’s contentions on each such 
issue. A for a hearing will be 


14473 


The Office of Management and Budget 
has exempted this rule from the 
Se tee eee 


Pursuant to the requirements of ihe 
Regulatory Flexibility Act of 1980 (Pub. 
L. 96-354, 94 Stat. 1164; 5 U.S.C. 601-612.), 
the Administrator has determined that 
regulations establishing new tolerances 
or raisning tolerance levels or 
establishing exemptions from tolerance 
requirements do not have a significant 
economic impact on a substantial 
number of small entities. A certification 
statement to this effect was published in 
the Federal Register of May 4, 1981 (46 
FR 24950). 

(Sec. 408(d)(2), 68 Stat. 512 (21 U.S.C. 
346a(d)(2)).) 


List of Subjects in 40 CFR Part 186 
Animai feeds, Pesticides and pests, 


Campt, 
Director, Office of Pesticide Programs. 
Therefore, 40 CFR part 186 is amended 
as follows: 


PART 186—{ AMENDED] 


1. The authority citation for part 186 
continues to read as follows: 


Authority: 21 U.S.C. 346. 


2. By adding new § 186.5225, to read 
as follows: 


§ 186.5225 Quinciorac. 

(a) A feed additive regulation is 
established permitting residues of the 
herbicide quinclorac (3,7-dichloro-8- 

quinoline carboxylic acid) in or on the 
following feed resulting from application 
of the herbicide to ee in —— 
with an experimental program. 
conditions set forth in this section shall 
be met. 


experimental program 
considered to be actionable if the 
ee 
and in accordance with the provisions of 
the experimental use program and feed 
additive regulation. 

(c) The company concerned shall 
immediately notify the Environmental 
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[PR Doc. #1-8041 Filed 4-0-01; 8:45 am] 
BILLING CODE 6560-60" 


40 CFR Part 271 
[FRL-~9820-4] 


North Carolina; Final Authorization of 
Revisions to State Hazardous Waste 
Management Program 


AGENCY: Environmental Protection 
Agency. 
action: Immediate final rule. 


SUMMARY: North Carolina has applied 


for final authorization of revisions to its 
hazardous waste under the 
Resource Conservation and 

Act (RCRA). North Carolina's revisions 
consist of the 


Agency (EPA) 

Carolina's application and hes made a 
decision, subject to public review and 
comment, that North Carolina's 
hazardous waste program revisions 
satisfy all of the necessary 


DATES: Final authorization for North 
Carolina’s revisions shall be 
effective June 9, 1991, unless EPA 
publishes a prior Federal Register action 
withdrawing this immediate final rule. 
All comments on North Carolina's 
program revision application must be 
— close of business May 

10, 1991. 


ADORESSES: Copies of North Carolina's 


S028; US. EPA Region 1V, Library, 345 
Courtland Street NE., Atlanta, Georgia 
30365; (404) 347-4216. Written 


comments 
should be sent to Narindar Kumar at the 
address listed below. 


States with final authorization under 
section 3006(b) of the Resource 
Conservation and Act 


(“RCRA” or “the Act”), 42 U.S.C. 
6929(b), have a continuing obligation to 
maintain a hazardous waste program 


and Solid Waste Amendments of 1984 
(Pub. L. 98-616, November 8, 1934, 
hereinafter “HSWA”) allows States to 
revise their programs to become 
substantially equivalent instead of 
equivalent to RCRA requirements 

under HSWA authority. 
States tee latter option 
receive “interim authorization” for the 
HSWA requirements under section 
3006{g) of RCRA, 42 U.S.C. 6926(g), and 
later apply ae 
HSWA 


In accordance i> art 271, 
§ 271.21{a) of title 40 of the Code of 
Federal Regulations (40 CFR 271.21{a)), 
revisions to State hazardous waste 


commonly, program 
revisions are necessitated by changes to 
ae 40 CFR parts 124, 
some ead 270. 
B. North Carolina 
North Carolina initially received final 
authorization for its base RCRA 
eee 


authorization for revistons to its 


4991, (56 FR 1930}. On October 26, 199, 
North Carolina submitted a program 
revision application for additional 


EPA has reviewed North Carolina's 
application and has made an immediate 
ee ie ace aaa 

program revisions 
sty ll of th requirements necntry 
tua 
Consequently, eee final 


authorization for program 
modifications to North Carolina. The 
public may submit written comments on 
EPA’s immediate final decision until 


program 
revision shall become effective June 9, 
1991 unless an adverse comment 
pertaining to the State's revision 
discussed in this notice is received by 
the end of the comment period. 


Hf en adverse comment is received 
EPA will publish either (1) a withdrawal 
of the immediate final decision or (2) a 
notice containing a response to 
comments which either affirms that the 


the 
being authorized on the effective date of 
this authorization. 


North Cerolina is today seeking 
authority to administer the following 
Federal requirements promulgated on 
July 1, 1987-June 30, 1968 for Non- 
HSWA Cluster IV. 





Federal Register / Vol. 56, No. 60 / Wednesday, April 10, 1991 / Rules and Regulations 14475 


Federal requirements 


identification and Listing of Hazardous WeRt@ -cccsceescsncsnsssensee 


Cate ot Some ieee Coie 
Development of 


Fectities 
Liability Requirements for Hazardous Waste Facilities Corporate Guarantee...... 


Hazardous Waste Miscellaneous Units ...........-...-ss-ssessssessesseeserees 


Standards Applicable tc Owners and Operators of Hazardous Waste Treatment, 
Closure Responsi- 


Storage and Disposal Facilities; Ciosure/Post 
bility Req. 


and Financial 


Technical Correction, identification and Listing of Hazardous Waste 
Hazardous Waste Miscellaneous Units Standards Applicable to Owners and 


Operators. 


North Carolina is not authorized to 


requirements established by RCRA. 
Accordingly, North Carolina is granted 
final a to operate its 
aste programs as revised. 

North Carolina now has enone 
for permitting treatment, storage, and 
disposal facilities within its borders and 
carrying out other aspects of the RCRA 
program described in its revised 
program application, subject to the 
limitations of the HSWA. North 
Carolina also has primary enforcement 
responsibilities, although EPA retains 
the right to conduct inspections under 
section 3007 of RCRA and to take 
enforcement actions under sections 
3008, 3013 and 7003 of RCRA. 


Compliance With Executive Order 12201 


requirements of Section 3 of Executive 
Order 12291. 
Certification Under the Regulatory 
Flexibility Act 


Pursuant to the provisions of 5 U.S.C. 
604(b), I hereby certify that this 
authorization will not have a significant 
economic impact on a substantial 
number of small entities. This 


authorization effectively suspends the 


applicability of certain Federal 
regulations in favor of North ee 
thereby uplicative 
ents for handlers of hazardous 
waste in the State. It does not impose 
any new burdens on small entities. This 
rule, therefore, does not require a 
regulatory flexibility analysis. 


List of Subjects in 40 CFR Part 271 


Administrative practice and 
procedure, Confidential business 
information, Hazardous materials 
transportation, Hazardous waste, Indian 
lands, Intergovernmental relations, 
Penalties, Reporting and 
requirements, Water pollution control, 
Water supply. 

Authority: This notice is issued under the 
authority of sections 2002(a), 3006 and a 
of the Solid Waste Disposal Act as 
(42 U.S.C. 6912{a), 6026, 6974{b)). 

Patrick M. Tobin, 

Deputy Regional Administrator. 

[FR Doc. 91-8429 Filed 4-90-91; 8:45 am} 
BILLING CODE 9860-80-48 


DEPARTMENT OF THE INTERIOR 
Bureau of Land Management 
43 CFR Public Land Order 6842 
[CO-030-4214-10; COC-15069] 


Withdrawal of National Forest System 
Lands for Protection of Forest 
Campgrounds; Colorado 


AGENCY: Bureau of Land Management, 
Interior. 


State authority 
NCGS 13A-204 (c) (1) (ta) & (15) 
15A NCAC 13A.0008(d) 


open 

as may by law be made of National 
Forest System lands and to mineral 
leasing. 
EFFECTIVE DATE: April 10, 1991. 


Office, 2850 Youngfield Street, 
Lakewood, Colorado 80215-7078, (303) 
239-3708. 
By virtue of the authority vested in the 
of the Interior by section 204 
Management Act of 1978 00 Sta 
1976, 80 Stat. 2751; 
43 U.S.C. 1714, it is ordered as follows: 


following described 
eee ee oe 
jurisdiction of the 

are 


Agriculture, 

location and entry 

States mining laws (30 U.S.C. ch. 2), to 
protect existing facilities at the 
Springdale, Crags, and Wildhorn 
Campgrounds: 

Pike National Forest 

Sixth Principal Meridian 

Springdale Campground 


T. 12S. R. 68 W., 
Sec. 20, NEXNW%, EXNW “NW. 


Crags Campground 


T.13 8. R. 68 W.. 
Sec. 32, E¥SE%XSE%; 
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2. The withdrawal made by this order 
does not alter the applicability of those 
public land laws governing the use of 


[FR Doc. 91-8351 Filed 4-8-91; 8:45 am] 
BILLING CODE 4310-38-8i 


43 CFR Public Land Order 6843 
[ES-960-4214-10; BLM-049147; ES-17462; 
ES-32750] 


AGENCY: Bureau of Land Management, 
Interior. 


action: Public Land Order. 


summary: This order withdraws 411.78 


- acres of public lands from surface entry 
and mining for 40 years for the use by 
the U.S. Fish and Wildlife Service as an 


been and will remain open to mineral 
leasing. 


EFFECTIVE DATE: April 10, 1991. 
FOR FURTHER INFORMATION CONTACT: 
Alzata L. Ransom, BLM, Eastern States 
Office, 350 S. Pickett Street, Alexandria, 
Virginia 22304, 703-461-1322. 

By virtue of the authority vested in the 


t Act of 1976, 90 Stat. 2751; 

“eae eektclene ee 

2% to valid existing rights, 
following described public lands are 
hereby withdrawn from settlement, sale, 
location, or entry under the general land 
laws, including the United States mining 
laws (30 U.S.C. ch. 2), but not from 


leasing under the mineral leasing laws, 
and reserved for the use by U.S. Fish 
and Wildlife Service as National 
Wildlife Refuge lands: 


Matlacha Pass National Wildlife Refuge, 
Tallahassee Meridian 
T. 44S., R. 22 E., 

Tract 37; 

Tract 38; 


The areas described aggregate 267.61 acres 
in Lee County. 
Pine Island National Wildlife Refuge, 
Tallahassee Meridian 
T. 448.,R. 21E., 

Tra 


The areas described aggregate 144.17 acres 
in Lee County. 


2. The withdrawal made by this order 
does not alter the applicability of those 
public land laws governing the use of 
the lands under lease, license, or permit, 
or governing the of their 
vegetative resources other than the 

laws. 

3. This withdrawal will expire 40 
years from the effective date of this 
order unless, as a result of a review 
conducted before the expiration date 
pursuant to section 204(f) of the Federal 
Land t and Policy Act of 
1976, 43 U.S.C. 1714(f), the Secretary 
determines that the withdrawal shall be 
extended. 


April 2, 1991. 

Dave O'Neal, 

Assistant Secretary of the Interior. 
[FR Doc. 91-8355 Filed 4-90-01; 8:45 am] 
BILLING CODE 4310-GJ-0 


43 CFR Public Land Order 6644 
[MT-930-4214-10; MTM 78802] 


Withdrawal of Public Lands for the 
Upper Missouri National Wild and 
Scenic River Corridor; Montana 


AGENCY: Bureau of Land Management, 
Interior. 


action: Public land order. 


SUMMARY: This order withdraws 
93,871.41 acres of public lands and 
interest in lands from surface entry and 
mining for 20 years for the Bureau of 


eee 
resource within the Upper 


Wayne Zinne, BLM, Lewistown District 
Office, Airport Road, Lewistown, 
Montana 59457, 406-538-7461. 

By virtue of the authority vested in the 
Secretary of the Interior by section 204 
of the Federal Land Policy and 

t Act of 1976, 90 Stat. 2751; 
43 U.S.C. 1714, it is ordered as follows: 

1. Subject to valid existing rights, the 
following described public and or 
interest in public lands are hereby 
withdrawn from settlement, sale, 
location, or entry under the general 
laws, including the United States mining 
laws (30 U.S.C., ch. 2), but not from 
leasing under the mineral leasing laws, 
to protect the resource values within the 
Upper Missouri National Wild and 
Scenic River Corridor: 


Sec. 1, SEXSW%:; 
Sec. 3, Lot 11, SEX“SW%, SW%SE%:; 


%4NE 

Sec. 9, Lot 1, NEMA NW%, S4NW%; 

Sec. 11, Lot 1, NEANW%; 

Sec. 12, Lot 12; 

Sec. 13, SEXNW%, NE“SW%; 

Sec. 24, Lots 3 and 5, SW%4NE%, SE% 
NW%, E%XSW%, NW%SE%; 

Sec. 25, NE4NE%, SY4NE%, SEXSW%, 
S%SE%. 


Sec. 3, Lots 2, 3, 6, and 7, SE4NW‘%, NE% 
SW%, S%SW%, NW%SE%, 8%*SE%; 

Sec. 4, Lots 1 to 4, inclusive, Lots 6 to 7, 
inclusive, SW%NE%, S4NW%, N% 
SW%, SE%SW%; 

Sec. 8, SW%NW%, N%SW%, SEXSW%, 
S%SE%; 

Sec. 9, Lots 2 to 3, inclusive, SW%4NE%, 
EXNW%, S4HSW%, SW%SE%X; 
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Sec. 10, Lot 3, N4NE%, SW ANE, E% 
NWSE; 


Sec. 21, Lot 1, EX NW%, SE%SE%; 
Sec. 22, Lots 1 to 8, inclusive, SE%XNE%, 


Sec. 25, Lots 1 to 8, inclusive, NW%SW%, 
SE%SW%, SW%4SE%; 

Sec. 26, Lots 2 to 3, inclusive, S¥aNE%, 
NW%, N%SE%; 

oe SW%NE%, W%, W% 


Sec. 28, E%; 
Sec. 33, NEY, SE%SE%; 


Sec. 34, WANW%, NW%SW%, SHREW. 


T. 25 N., R. 13 E., 
Sec. 4, SW%NW%, NW%SW %, SEX 
SW%, SW%SE%:; 
Sec. 5, Lot 2, SEYANE'%, SEXSW%; 


Sec. & Lots 1 to 8, inclusive, WANW'%, 
NW%SW%, SE%; 

Sec. 9, Lots 2, 5, and 6, NWY%4NE%, NE% 
NW%, SW%SW%:; 

Sec. 17, EYE; 

Sec. 20, NE4ANE%, NE%SE%, S84%4SE%:; 

Sec. 21, Lot 5. NW“%NW%, W%KSW%; 

Sec. 22, NW%, NE“SW%; 

Sec. 28, Lots 1 and 4, W4ANW%, NW% 


SW%; 
Sec. 29, NEY, NEYSW%, N%ASE%, SEX 
SE%; 


Sec. 31, NEYNE%, SYNE; 

Sec. 32, EXNEY%, NWYNW%, SANW%, 
NE%SE%; 

Sec. 33, Lots 4 to 6, inclusive, Lot 8, NE% 
NE%, SW%SW%, ESE; 

Sec. 34, NEZNW%, NW%SW%, 8% 


30, 

Sec. 31, Lots 2 to 4, inclusive, Lots 8 and 9, 
SE“YNW%, EXSW%, SW%SE%:; 

Sec. 32, NW%NW %, SEANW%. 

T. 23 N., R. 14E., 

Sec. 1, Lots 1, 3, and 4, S4N%, 8%; 

Sec. 2, Lots 1 to 3, inclusive, S¥44N%, 8%; 

Sec. 3, Lots 4 to 5, inclusive, SW%NW%, 
NW%SW%, SE%SW%:; 

Sec. 4, Lots 1 to 12, inclusive, NW%4SW%, 
SE“%SW%; 

Sec. 5, Lots 1 to 6, inclusive, S4NW%, 
NE%SW%:; 

Sec. 6, Lots 1 to 2, inclusive, 84NE%; 

— . EXANW%, EXSW%, 

Se See Eee 


Ya; 

Sec. 11, Lots 1 to 4, inclusive, NANW%, 
SWYNW%, SSE; 

Sec. 12, Lots 1, 4, and 5, NEY, EXNW'%, 


SE%: 
Sec. 13, Lots 4 and 5, EYNEY, SWUSW'%, 


NESE 
Sea. 1, WANE, NW%, W%SE%, SEX 


NANW, 
— E%XSW%, WYSE%, SEX 


Sec. 25, NE%, NEXNW%, S4NW%. 


T. 2N.,R. 4E., 


Sec. 19, Lots 3, 4, 7, 6, 13, 14, 16, 17, and 1& 
Sec. 29, S4SE%; 


. Sec. 30, Lots 3 to 8, inclusive, 11 to 20, 


inclusive, SE%; 
Sec. 31; 
Sec. 32; 
Sec. 33, rhe ata 8S4NW%, SW%; 
Sec. 35, SEXSW' 


T. 22N., R. 15 E., 


Sec. 1, Lots 1 to 8, inclusive, S4N%; 

Sec. 2, Lots 1 to 4, inclusive, and Lots 6 to 7, 
=" SE%XNE%, W%SW%, SE% 

ee ee 


Sec. 4, Lots 1 to 4, inclusive, 8%; 

Sec. 5, Lot 1, S¥2SE%; 

Sec. 6, Lot 1, SW%NE%, SW%SEX; 
Sec. 9, NY, N*SW%; 

Sec. 10, NW%NE%, NWYNW%; 

Sec. 11, W%NE%, SEVNE%, NW %, N%& 


8%; 
Sec. 12, SANW%. 


T. 23 N., R. 15 E., 


Sec. 7, Lots 13 to 18, inclusive; 
Sec. 18, Lots 1 to 10, inclusive, Lots 12 to 19, 
inclusive; 


Sec. 19, Lote 2 to 20, inclusive, SE%; 
Sec. 25, SEXANE%, SEXSW %, ESE; 
Sec. 29, S42SW%; 

Sec. 30, Lots 1 to 4, inclusive, Lots 6 to 15, 
inclusive, Lots 17 to 20, inclusive, E%; 
Sec. 31, Lots 1 to 3, inclusive, Lot 6, Lots 9 
to 11, inclusive, Lot 15, Lots 17 to 23, 

inclusive, NE%; 


Sec. 32; 

Sec. 33; 

Sec. 34, NW4NW%, SYANW %, 5%; 
Sec. 35, S¥%. 


T. 22N., R. 16 E., 


Sec. 4, Lot 4, WASW%; 
See. 5, Lots 1 to 4, inclusive, SW%4, N% 


SE%:; 
ranean 


Sec. 28, NW%NE%, NW%NW%, 8% 
NW, NW%SW%; 

Sec. 29; 

Sec. 30; 

Sec. 31; 

Sec. 32, Lots 3 to 5, inclusive, NY4&NE%, 
SW%NE%, NW%, N*“SW%; 


Sec. 31, Lot 1, Lots 7 to 10, inclusive, N2%, 
N'*SE%; 

Sec. 32, N%, N4YSW%, NW%SE%:; 

Sec. 33, N4’NE%, NW%; 

Sec. 34, N4NE%, NEYNW %; 

Sec. 35, NE4NE%, W4NE%, NW%. 


T. 22N., R. 16E., 


Sec. 2, Lot 4, SW%NW%; 

Sec. 3, Lots 1 to 4, inclusive, S44N%; 

Sec. 4, Lots 1 to 4, inclusive, S44N%; 

Sec. 5, Lots 1 to 4, inclusive, S44N%; 

ee SEM% 
NW 


T. 23N., R. 18E., 


Sec. 11, SE%SE%:; 

Sec. 12, 8%S%; 

Sec. 13; 

Sec. 14, E4ANE%, $4S%, NE“SE%; 


Sec. 27, Lots 1 to 7, inclusive, NW%NE%, 
NW%, NW%SW%, SE%XSE%:; 

Sec. 28, NE%, NEZNW%, S4NW%, 8%; 

Sec. 29, S%4N %, S%: 

Sec. 30, Lots 2 to 5, inclusive, SW'%4NE%, 
EYNW%, NEXSW i, SEM; 


Sec. 34, Lot 3, NE4ANE%, 54NE%, 8%; 
Sec. 35, N4N%, SWYNW%, W4SW%. 


T. 23N.,R.19E., 


Sec. 1, Lots 1 to 4, inclusive, Lots 6'to 12, 
inclusive, 8%S%; 

Sec. 2, Lots 1 to 4, inclusive, Lots 9 to 12, 
inclusive, 8%S%; 

Sec. 3, Lots 1 to 12, inclusive, SW%XsNW%, 
SE%SW%, S%SE%:; 

Sec. 4; 

Sec. 5, SE4,NE%, NE%SE%., 8%4SE%; 

Sec. 7, Lot 4, SEXSW%, S%SE%:; 

Sec. 8, E%, SASW%:; 

Sec. 9; 

Sec. 10; 

Sec. 11, N¥%; 

Sec. 12; 

Sec. 13, NUN; 

Sec. 15, N%; 

Sec. 17; 

Sec. 18; 

Sec. 19; 

Sec. 20, Lots 1 to 4, inclusive, NE%NE%, 
S%*NE%, SEXANW%, SW%, N%*SE%, 


SW%SE%; 
Sec. 21, N%, N¥%S%; 
Sec. 20, W%NE%, NW%; 
Sec. 30, N¥%. 


T. 24N.,R.19E., 


Sec. 33, S%N%, 8%; 


Sec. 3, Lot 1, S%4N%, 8%; 
Sec. 4, Lot 5, S4N%, N4SW%, SEXSW, 
SE * 


Ye; 

Sec. 5, Lots 2 to 7, inclusive, Lot 11, S4N%, 
NESE; 

Sec. 6; 

Sec. 7; 
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os S%*NE%, NW%, S%; 


Fe tiniindes dt bidhine Gntw és. 
inclusive, 8%4S%; 

Sec. 11, Lots 1 to 3, inclusive, S4NE%, 
NE%SW %, 8%SW%, SE%; 

Sec. 12, Lot 1, NE%, NEXANW%, S%NW%, 
SW%, N%*SEX; 

Sec. 14, NE%, EXNW%; 

Sec. 15, NW %4NE%, NYANW%:; 

Sec. 18, Lots 1 to 2, inclusive. N=%. E%- 
NW*%. 

T. 24N., R. 2E., 

Sec. 31, Lots 1 to 7, inclusive, E4NW %, 
NE%SW%:; 


Sec. 32, Lots 1 to 3, inclusive; 

Sec. 34, Lot 4, NE%SE%; 

Sec. 35, Lots 1 to 4, inclusive, N¥4aS%. 
T. 23 N.,R. 21 E., 


Sec. 1; 
Sec. 2, Lots 1 to 4, inclusive, S44N%. N%- 
8%; 


Sec. 3, Lots 1 to 6, inclusive, S4NE%, SE%- 
NW%, NEKSW', S%SW%, N4SE%, 


6; 
Sec. 7, Lots 1 to 3, inclusive, NE%, E%- 
NW%, NE%“SW%, N%4SE%; 
Sec. 8, N%, N%S%; 
Sec. 9, N%, N%S%; 
Sec. 10, NW%NE%, N4NW%:; 
Sec. 12, E%; 
Sec. 13, E¥%; 
Sec. 24, E%; 


Sec. 3, Lots 1, 2, 7, and 8; 

Sec. 12, NE%, E4NW%, NE“SW%, 
NSE. 

T. 23 N., R. 22 E., 

Sec. 4, Lots 3 to 6, inclusive, Lots 11 to 14, 
inclusive, Lots 19 to 20, inclusive, SW%; 

Sec. 5, Lots 1 to 11, inclusive, Lots 14 to 19, 
inclusive, $%; 

Sec. 6, Lots 1 to 10, inclusive, Lots 16 to 19, 
inclusive, Lots 22 to 28, inclusive, Lots 32 
to 34, inclusive; 

Sec. 7, Lote 2 to 18, inclusive, NE%NE%:; 


Sec. 19, Lots 1 eee cetainn Soe ee aeey, 
inclusive, N%SE' 

Sec. 20 Lot, 2, and 7, NEM, NEXNW'%, 
S4NW%, N4SW%: 

Sec. 21, Lot 1, Lots 3 to 9, inclusive, N¥%, 


Sec. 26, Lots 3 to 4, inclusive, Lots 6 to 8, 
inclusive, NE%, N4&NW%, SW%SW%:; 

Sec. 27, SW%, NW%SE%, S%SE%; 

Sec. 28; 

Sec. 29, Lots 1, 3, 4, and 6, S4NE%; 
SE%XNW%, 8%; 

Sec. 30, Lots 3 to 15, SE%; 

Sec. 31, Lots 1 to 9, inclusive, NE%, 
N%*SE%; 

Sec. 32, N4“ZNE%, SW%NE%, NW%, 
N%*SW%, NW%SEX; 

Sec. 33, N4N%; 

Sec. 34, N%, N4%SW%, SEX; 

Sec. 35. 

T. 24N., R. 22E., 

Sec. 31, Lots 4 to 12, inclusive, S44NE%, 


SE%; 

Sec. 32, S4N%, 8%; 

Sec. 33, S4NW%, SW%. 
T. 23 N., R. 23 E., 

Sec. 28, SW%“NWK%, WKHSW%; 

Sec. 29, S4N%, S%; 

Sec. 30, Lots 2 to 4, inclusive, S44NE%, 

SE“NW %, EXSW%, SE%; 

Sec. 31; 

Sec. 32; 

Sec. 33, W42W 4. 

The areas described aggregate 93,871.41 
acres of public lands or interest in public 
lands located in Fergus, Blaine, Chouteau, 
and Phillips Counties. 

2. The withdrawal made by this order 
does not alter the applicability of those 
public land laws governing the use of 
the lands under lease, license, or permit, 
or governing the disposal of their 
mineral or vegetative resources other 
than under the mining laws. 

3. This withdrawal wili expire 20 
years from the effective date of this 
order unless, as a result of a review 
conducted before the expiration date 
pursuant of section 204(f), of the Federal 
Land Policy and t Act of 
1976, 43 U.S.C. 1714(f), the Secretary 
determines that the withdrawal shall be 
extended. 

4. The following description includes 
all lands within the rim-to-rim corridor 
of the Upper Missouri National Wild 
and Scenic River. Non-Federal lands 
and/or interest in lands in the area 
described will be automatically 
withdrawn as specified by paragraph 1 
of this order upon acquisition by the 
United States under the provisions of 
the Wild and Scenic Rivers Act as 
amended, 16 U.S.C. 1277. 

Principal Meridian Montana 
T. 26 N., R. 12 E., 

Secs. 1 to 4, inclusive; 

Sec. 5, 8%; 

Sec. 6, SE%; 

Sec. 7, NE%; 

Sec. 8, N¥%; 

Sec. 9, NW%:; 

Seci0, N4YNE%; 

Sec. 11, NE%, NY4sNW%, N%4SE%: 

Sec. 12, 13; 

Sec. 24, E%, EW; 

Sec. 25, E%, EAW's; 

Sec. 36, E¥%. 
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T. 27 N., R.12E., 


Sec. 26, S4%NE%, SEMNW%, EXSW%, 
SE%; 

Sec. 33, S¥%aSE%; 

Sec. 34, SASW%:; 

Sec. 35, E%, EX Ws. 


T.23N.,R.13E., 


Sec. 3, NW%NW%; 
Sec. 4, N4NE%. 


T. 24N., R. 13 E., 


Secs. 3, 4; 

Sec. 8, SW%XNW%, N%4*SW%, SEXSW 4, 
S%SE%; 

Sec. 9; 

Sec. 10, N%, SW%, W%4SE%:; 

Sec. 15, W%; 

Sec. 16; 

Sec. 17, NE%, E4XNW%; 

Sec. 21, N%, N4SW%, SE%:; 

Secs. 22 to 25, inclusive; 

Sec. 26, N%, N%4S%, SW%SW%:; 

Sec. 27; 

Sec. 28, E¥%; 

Sec. 33, E¥%; 

Sec. 34, N4NE%, W%4; 

Sec. 35, NW%NW%; 

Sec. 36, N¥%, SE%. 


T. 25N., R. 13 E., 


Sec. 4, W4ANW%, S%; 
Sec. 5; 

Sec. 6, E4E%, NW%NE%, NEANW%; 
Sec. 7, NE%NE%; 

Sec. 8, 9; 

Sec. 10, W%xSW%s; 

Secs. 15 to 16, inclusive; 
Sec. 17, EXE%; 

Sec. 20, E4XE%, SW%SEX; 
Sec. 21; 

Sec. 22, N¥4NE%, W%; 
Sec. 27, WA; 


Sec. 28; 

Sec. 29, NE%, NE%SW%, N%4SE%, SE% 
SE%; 

Sec. 31, NEYANE%, S%4NE%, N%SE%; 

Sec. 32, NE4NE%, S44N%, NW%NW%, 
N¥4SW%, SEXSW%, SE%:; 

Sec. 33; 

Sec. 34, W%. 


T. 26N., R. 13 E., 


Sec. 7, S4SW%; 

Sec. 18, W%; 

Sec. 19, W%, NW%SE%, S%4SE%; 
Sec. 29, SW%; 

Secs. 30, 31; 

Sec. 32, S4NE%, W%, SE%. 


T. 23 N., R.14E., 


Sec. 1, NEXANE%, S4NE%, NW%, S%: 
Sec. 2, NE%, NEMNW%, S4NW%, 8%; 
Sec. 3, W%, SE%; 


Sec. 4; 

Sec. 5, NY, N48; 
Sec. 6, NE%; 

Sec. 9, EX Ws, NWYNW%; 
Sec. 10 to 13, inclusive; 

Sec. 14, N%, SE%; 

Sec. 15, N¥%; 

Sec. 16, NE%; 

Sec. 23, N44NE%, SE“ NE%, NE%“SE%:; 
Sec. 24; 

Sec. 25, N%. 


T. 24N., R. 14E., 


Sec. 19, Lots 3 to 8, inclusive, and Lots 13 to 
18, inclusive; 
Sec. 29, SASE%; 
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Sec. 30, Lots 3 to 8, inclusive, and Lots 11 to 
20, inclusive, SE%; 
Sec. 31, 32; 
Sec. 33, NW%NW%, SANW%, SW%:; 
Sec. 35, SEXSW%. 
T. 22N., R.15E., 
Secs. 1 to 5, inclusive; 
Sec. 6, Lots 1 to 5, inclusive, Lots 11 to 13, 
inclusive, Lot 22, S4NE%, SE%:; 
Sec. 9, N%&, N%S%; 
Sec. 10, N%, N%S%; 
Sec. 11, N¥%, N%S%, S%SE%:; 
Sec. 12. 
T. 23 N., R.15E., 
Sec. 7, Lots 13 to 18, inclusive; 
Sac. 18, Lots 1 to 20, inclusive; 
Sec. 19, Lots 1 to 20, inclusive, SE 
tS cee NEYSE%, onai 


Sec. 34, SW%NE%, W4ANW%, SE% 
NW%, 5%; 


Sec. 7, N%, SW%, N%*SE%, SW%SE%:; 
Sec. 8, NW%, NW%SW%. 
T. 23 N.,R. 16E., 
Sec. 22, E4SW%, SE%; 
Sec. 23, S¥%; 


‘Sec. 19, Lote 1,12, Lote 15 to 18 inclusive, 


Secs. 20 to 30, inclusive; 

Sec. 31, Lots 1 to 12, inclusive, NE%, 
N'%SE%; 

Sec. 32, N¥%, N4YSW%, NWY%SE; 

Sec. 33, N4ANE%, SW%NE%, NW; 

Sec. 34, NE%, NRNW%; 

Sec. 35, N¥%; 

Sec. 36. 

T. 22N., R. 18E., 
Sec. 2, W%XNW%:; 


13; 

Sec. 14, EXE, S4SW%, SW%SE; 

Sec. 15, 5%S%; 

Secs. 22 to 27, inclusive; 

Sec. 28, NE%, NEMNW%, SANW%, 8%; 

Sec. 20, S4N%, &%: 

Sec. 30, S4NE%, NW%, 8%; 

Secs. 31 to 34, inclusive; 

Sec. 35, N4AN%, SWYNW, WKHSWK. 
T. 23 N., R.19E., 

Secs. 1 to 4, inclusive; 

Sec. 5, SEX NE%, NE%SE%, S%SE%; 

Sec. 7, 848%; 

Sec. 8, E%, S%SW%; 

Secs. 9, 10; 

Sec. 11, N¥%; 


Sec. 12; 
Sec. 13, NY4&N%%; 


Sec. 15, N¥%; 
Secs. 16 to 19, inclusive; 
Sec. 20, N%, SW%, N'’SE%, SWASEY: 


T. 24N., R. 20K, 
Sec. 31, W%, S4SE%:; 
Sec. 32, S4SW%, SW%SE%: 


T. 23 N., R. 21E., 
Sec. 1; 
Sec. 2, N¥%e, N%*S%; 
Sec. 3, N%, SW%, N%*SEX, SW%SEX; 
Secs. 4 to 6, inclusive; 
Sec. 7, N¥%e, N%S%; 
Sec. 8, N¥%, N%4S%; 
Sec. 9, N¥%, N%4S; 
Sec. 10, NW%NE%, NYNW%; 
Sec. 12, E¥%; 
Sec. 13, E%; 
Sec. 24, Es; 
Sec. 25, E¥%; 
Sec. 36, N¥NE%. 
T. 24N.,R. 21 E., 
Sec. 25, SW%; 
Sec. 26, S%; 
Sec. 27, S%; 
Sec. 28, S%; 
Secs. 31 to 35, inclusive; 
Sec. 36, S44NE%, W%, SE%. 
T. 22N.,R. 22E., 
Sec. 1, 2; 
Sec. 3, EY; 
Sec. 12, NE%, EANW%, NEMSW%, 
N‘%*SE%. 
T. 23 N., R. 22E., 


Sec. 16, W%; 
Secs. 17 to 23, inclusive; 
Sec. 24, SW%; 
Secs. 25 to 30, inclusive; 
Sec. 31, N%, N%S%; 
Sec. 32, N4“NE%, SWYNEK, NW, 
N%4%SW%, NW%SE%;: 
Sec. 33, N4N%; 
Sec. 34, N%, N4YSW%, SE; 
Sec. 35, 36. 
T. 24N., R. 22E., 
Sec. 31, 844N%, 8%; 
Sec. 32. 8S%4N%, 8%; 
Sec. 33, SANW%, SW. 
T. 23 N., R. 23 E., 
Sec. 28, SW%NW%, WRSW%; 
Sec. 29, S4N%, S%; 
Sec. 30, S4N%, S%:; 
Sec. 31, 32; 
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Sec. 33, WW. 
The areas described are located in Fergus, 
Blaine, Chouteau, and Phillips Counties. 
Dated: April 2, 1981. 
Dave O'Neal, 
Assistant Secretary of the Interior. 
[FR Doc. 91-8354 Filed 4-90-01; 8:45 am] 
BILLING CODE 4310-DN-M 


47 CFR Part 73 
[MM Docket No. 89-551; RM-7015] 


Radio Broadcasting Services; 
Clarksdale and Water Valley, MS 


AGENCY: Federal Communications 
Commission. 


ACTION: Final rule. 


sumMARY: This document substitutes 
Channel 268C3 for Channel 269A at 
Clarksdale, Mississippi, and modifies 
the license for Station WWUN(FM), 
Channel 269A, to specify operation on 
the higher class channel, in response to 
a petition filed by Sunflower 
Broadcasting Co., Inc. The coordinates 
for Channel 268C3 are 34-18-00 and 90- 
32-30. To accommodate the substitution 
at Clarksdale, it is necessary to 
substitute Channel 288A for 268A at 


14 and 69-36-38. In accordance with 
Commission policy, the applicant for 
Channel 268A at Water Valley will 
retain filing protection when it amends 
to specify Channel 288A. With this 
action, this proceeding is terminated. 


EFFECTIVE DATE: May 20, 1991. 


synopsis of the Commission's Report 
and Order, MM Docket No. 89-551, 
adopted March 27, 1991, and released 
April 5, 1991. The full text of this 
Commission decision is ro, 
on and 
et a a 
Branch (room 230), 1919 M Street, NW., 
Washington, DC. The complete text of 
this decision may also be 
from the Commission's copy contractors, 
Downtown Copy Center (202) 452-1422, 
1714 21st Street, NW. Washington, DC. 
20036. 


List of Subjects in 47 CFR Part 73 
Radio broadcasting. 
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PART 73—{AMENDED] 


1. The authority citation for part 73 
continues to read as follows: 


Authority: 47 U.S.C. 154, 303. 


$73.202 [Amended] 

2. Section 73.202(b), the Table of FM 
Allotments under Mississippi is 
amended by removing Channel 268A 
and adding Channel 268C3 at Clarksdale 
and by removing Channel 263A and 
adding Channel 288A at Water Valley. 
Federal Communications Commission. 
Andrew J. Rhodes, 
Acting Chief, Allocations Branch, Policy and 
Rules ion, Mass Media Bureau. 
[FR Doc. 91-8454 Filed 4-9-1; 6:45 em] 
BILLING CODE 6712-01-44 


47 CFR Part 73 
(MM Docket No. 90-533; RA-7529] 


Radio Broadcasting Services; 
Fiorence, OR 


AGENCY: Federal Communications 
Commission. 


acTion: Final rule. 


SUMMARY: The Commission, at the 
request of Coast Radio Broadcasting, 
Inc., allots Channel 295A to Florence, 
Oregon, as that community's second 
local FM service. See 55 FR 47780, 
ene 


distance 
separation requirements without a site 
restriction. The coordinates for Channel 
295A at Florence are North Latitude 43- 
wena Gane this proceeding 

i action, is 
terminated. 


EFFECTIVE DATE: May 20, 1991. The 
window period for filing applications 
will open on May 21, 1991, and close on 
June 20, 1991. 


April 5, 1981. The full text of this 

Commission decision is available for 

inspection and during normal 

business hours in the FCC Dockets 

Branch (room 230), 1919 M Street, NW.. 
Washington, DC. The 

this decision may also be 

from the Commission's copy contractor, 


Downtown Copy Center (202) 452-1422, 
1714 21st Street, NW. Washington DC 
20036. 


List of Subjects in 47 CFR Part 73 

Radio broadcasting. 

PART 73—[AMENDED) 

1. The authority citation for part 73 
continues to read as 

Authority: 47 U.S.C. 154, 303. 

§73.202 [Amended] 

2. Section 73.202(b), the Table of FM 
Allotments under Oregon, is amended 
by adding Channel 295A at Florence. 
Federal Communications Commission. 
Andrew J. Rhodes, 


Acting Chief, Allocations Branch, Policy and 
Rules Division, Mass Media Bureau. 


[FR Doc. 91-8455 Filed 4-0-01; 6:45 am] 
BILLING CODE 6712-01-M 


DEPARTMENT OF COMMERCE 
National Oceanic and Atmospheric 
Administration 


50 CFR Part 672 
[Docket No. 900258-1045] 

RIN 0648-AD06 
Groundfish of the Gulf of Alaska 


AGENCY: National Marine Fisheries 
Service (NMFS), NOAA, Commerce. 
ACTION: Final rule. 


summary: NOAA issues a final rule 


repealing the vessel registration 
requirements for the groundfish hook- 
and-line fishery in the Gulf of Alaska. 
This action is necessary to remove 


Region, NMFS, P.O. Box 21668, Juneau, 
Alaska 99802. 
SUPPLEMENTARY INFORMATION: 


Background 
Section 672.6 sets forth vessel] 


registrati aa 
groundfish | -and-line in the 


Gulf of Alaska. An interim rule (55 
FR 12832; April 6, 1990) suspended 
§ 672.6 for 180 days from April 1, 1990, 


September 28, 1990. The interim 
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final rule stated the reasons for 
repealing the registration requirements 
and requested comments on the 
permanent repeal of the requirements. 
No comments were received. This final 


rule makes the suspension permanent by 
removing § 672.6. 


Classification 


The Assistant Administrator for 
Fisheries, NOAA (Assistant 
Administrator) has determined that the 
area registration requirement for vessels 
fishing for groundfish with hook-and- 
line gear is no longer necessary for 
conserving and m. the groundfish 
fishery off Alaska, and has determined 
that this final rule is consistent with the 
Magnuson Fishery Conservation and 
Management Act. 

The Alaska Region, NMFS, prepared 
an EA for this rule and the Assistant 
Administrator concluded that no 
significant impact on the environment 
will result by rescinding the requirement 
for area registration. 

The Assistant Administrator 
determined that this final rule is not a 
“major rule” within the meaning of 
Executive Order 12291 and accordingly, 
preparation of a pe sey Ao impact 

is not required. This 
ee is based on the 
cts discussed in the 
Samannie the Alaska Region, 


burden to the fishery of 93 
year. 
Because this final rule relieves a 


553(d){1)), it can be and is being made 
effective immediate 


NOAA has determined that thie final 
rule will be implemented in a manner 
that is consistent to the maximum exten 
practicable with the approved coastal 


management program of the State of 
Alaska. This determination has been 


policies with federalism implications 
sufficient to warrant preparation of a 
federalism assessment under Executiv 
Order 12612. 
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List of Subjects in 50 CFR Part 672 
Fisheries. 
Dated: April 4, 1991. 

Michael F. Tillman, 


Acting Assistant Administrator for Fisheries, 
National Marine Fisheries Service. 


For the reasons set out in the 


preamble, 50 CFR part 672 is amended 
as follows: 


PART 672—GROUNDFISH OF THE 
GULF OF ALASKA 


1. The authority citation for part 672 
continues to read as follows: 
Authority: 16 U.S.C. 1801 et seq. 
$672.6 [Removed] 
2. Section 672.6 is removed and 
reserved. 
[FR Doc. 91-8379 Filed 4-5-01; 8:45 am] 
BILLING CODE 2610-22-m 





referendum from $200,000 to $300,000; (4) 


reimbursing government agencies who 
assist in administering the collection of 
assessments on imported cotton and 
cotton products; and (5) terminating the 
right of producers to demand a refund of 
assessments. 

The provisions of the Cotton Research 
and Promotion Act Amendments of 1990 
are to be implemented by an 
amendment to the Cotton Research and 
Promotion Order. These amendments 
are proposed in accordance with the 
Cotton Research and Promotion Act 
Amendments of 1990 and will not 
become effective unless approved in a 
referendum to be held in accordance 
with the requirements of that act. 

The Agricultural Marketing Service 
(AMS) is requesting comments 
concerning the proposed amendments. 
DATES: Written comments concerning 
the proposed rule must be sent in 
triplicate and received no later than 
May 10, 1991. 

ADDRESSES: Written comments should 
be sent to: Craig Shackelford, USDA, 
AMS, Cotton Division; P.O. Box 96456; 
room 2641-S; Washington, DC 20090- 
6456. All comments will be made 
available for public inspection at the 
office of the docket clerk during regular 
business hours. All comments should 


reference the date and page of the 
Federal Register publication. In addition, 
comments concerning the information 
collection requirements should be sent 
to: Office of Information and Regulatory 
Affairs, Office of Management and 
Budget, Washington, DC 20503, 
Attention Desk Officer for Agricultural 
Marketing Service, USDA. 


FOR FURTHER INFORMATION CONTACT: 
Craig Shackelford (202) 447-2259. 
SUPPLEMENTARY INFORMATION: This 
proposed rule has been reviewed in 
accordance with Executive Order 12291 
and ental Regulation 1512-1 
and has been determined to be a non- 
major rule under Executive Order 12291 
since it does not meet the criteria for a 
major regulatory action contained in 
that order. 

The Administrator, Agricultural 
Marketing Service (AMS), has 
considered the economic impact of this 
proposed action on small entities 
pursuant to the Regulatory Flexibility 
Act (5 U.S.C. 601 et seg.). 

There are an estimated 35,000 
producers and 650 collecting handlers 
who are presently subject to the Cotton 
Research and Promotion Order. There 
are also an estimated 10,000 importers 
that would become subject to the order. 
The majority of these producers, 
handlers and importers would be 
classified as small businesses under the 
criteria established by the Small 
Business Administration. 

Under the proposed order refunds 
would be eliminated. Therefore it is 
estimated $41,075,853, for 1991, collected 
by handlers from producers would not 
be subject to refunds. At current refund 
rates of approximately 34 percent, 
$13,965,790 of the estimated $41,075,853 
would not be subject to refunds. The 
economic impact of the proposed 
elimination of refunds is not expected to 
be significant. It is expected that 
assessments from imports would total 
$6,785,816 including reimbursements and 
that the total program would generate 
an estimated total of $47,861,669 based 
on 1991 forecast. The economic impact 
of an assessment on importers is not 
expected to be significant. The economic 
impact of the other proposed changes to 
the order as described in the preamble is 
also not expected to be significant. 
Furthermore, the Research and 
Promotion program is expected to 
benefit producers, handlers and 


reporting 

importers. This burden should average 
less than .25 hours per year. Therefore, 
the economic impact is not expected to 
be significant. 

Accordingly, the Administrator of the 
Agricultural Marketing Service has 
determined that this action will not have 
a significant economic impact on a 
substantial number of small entities. 

In compliance with Office of 
Management and Budget (OMB) 
regulations (5 CFR part 1320) which 
implement the Paperwork Reduction Act 
(PRA) of 1980 (44 U.S.C. chapter 35) and 
section 3504(h) of the PRA, the 
information collection and 
recordkeeping requirements for 
domestic handlers and producers 
contained in this subpart, and the 
domestic handler reporting and refund 
application forms used by the Board 
under the information collection 
provisions and the recordkeeping 
requirements were previously approved 
by OMB and assigned control number 
0581-0115 under the PRA. 

Implementation of the provisions of 
the Cotton Research and Promotion Act 
Amendments of 1990 would require 
information collection requirements for 
importers comparable to existing 
requirements under the Order. Based on 
comparable Research and Promotion 
programs, it would require 
approximately 10 minutes for an 
importer to complete a reporting form 
and approximately 10 minutes to 
complete a reimbursement applicaticn. 
There would be an estimated 1,000 
importers subject to these information 
collection requirements. Reporting forms 
and applications would be filed on a 
monthly basis yielding an estimated 
annual burden of 4080 hours. Importers 
would be expected to maintain and 
make available to the Secretary such 
books and records as necessary to carry 
out the provisions of the order and 
regulations. Importers would be required 
to retain such records for at least two 
years beyond the marketing year of their 
applicability. 

In addition, importer organizations 
may request the Secretary for 
certification of eligibility to participate 
in nominating members to represent 
cotton importers on the Cotton Board. It 
is estimated that two organizations will 





Individual producers 
nominated for the Board would be 
required to submit a membership 
background information sheet. 
Information sheets have been aaety 
approved by OMB and —- 
control number 0505-0001. The 
estimated number of respondents is 32 
per year. Each reepondent would submit 
one response when nominated, with an 

estimated average reporting burden of 
0.5 hours per response. _ 

the information 


concerning 
collection requirements contained in this 
action should be sent to the Office of 
Information and Regulatory Affairs, 
Office of Management and Budget, 
Washington, DC 20503. Attention: Desk 
Officer for Agricultural Marketing 
Service, USDA. 


to provide for: (1) Importer 
representation on the Cotton Board by 
an appropriate number of persons, as 
established by the Secretary of 
Agriculture, who import cotton and/or 
cotton products into the United States 
and are selected by the Secretary of 
Agriculture from nominations submitted 
by importer organizations certified by 
the Secretary of Agriculture; (2) 
assessments on imported cotton and 
products containing cotton at a rate 
determined in the same manner as for 
U.S. cotton. For supplemental 
assessments a value would be placed on 
the cotton content of imported cotton 
and cotton based on an 
average of current and or historical 
cotton prices. It is anticipated that the 
value of imported cotton would be set 
annually based on a 12 month average 
of prices received by domestic 
producers. In addition, conversion 
factors would be used to determine the 
cotton content of imported products; (3) 
increasing the amount that the Secretary 
of Agriculture can be reimbursed for 
conducting any referendum from 
$200,000 to $300,000; (4) reimbursement 
to agencies of the federal government 
that assist in administering the import 
provisions for a reasonable amount of 


addition, the authority citation for part 
1205 is amended for clarity. 


These amendments are proposed in 
accordance with the Cotton Research 
and Promotion Act Amendments of 1990 
(subtitle G of title XIX of the Food, 

Conservation and Trade 


Act of 1990, Pub. L. 101-624, November 
28, 1990) which amended the Cotton 
Research and Promotion Act (7 U.S.C. 
2101 ef. seg.) The Cotton Research and 
Promotion Act Amendments of 1990 
further require the Secretary to conduct 
a referendum among persons who have 
been cotton producers during a 
representative period, as determined by 
the Secretary, and persons who are 
importers of cotton and who, during a 12 
month period ending not later than 90 
days prior to the conduct of the 
referendum under this section, imported 
a quantity of cotton with a value or 


Amendments of 1990. In addition a 
review will be conducted once every 
five years in accordance with the 
requirements of the Cotton Research 
and promotion Act Amerdments of 1990 
by the Secretary to ascertain whether a 
referendum is needed to determine 
whether producers and importers favor 
or disfavor this proposed amendment to 
the order. Also in accordance with the 
1990 amendments if the Secretary does 
not provide for a referendum one may 


importers. AMS is requesting public 
comment on these amendments. 


List of Subjects in 7 CFR Part 1205 


Advertising, Agricultural research, 
Cotton, Marketing agreements, 
Reporting and Recordkeeping 
requirements. 


For the reasons set forth in the 
preamble, 7 CFR 1205 is proposed to be 
amended as fi 2 


PART 1205—COTTON RESEARCH 
AND PROMOTION 


1. The authority for part 120 
continues to read as follows: 


Authority: Cotton Research and Promotion 
Act, as amended; 7 U.S.C. 2101-2118. 


2. Section 1205.302 is revised to read 
as follows: 


amended (7 U.S.C. 2101-2118; 89-502, 60 
Stat. 279, as amended). 

3. Section 1205.304 is revised to read 
as follows: 


§ 1205.304 Cotton. 
Cotton means all 


sonia negiahin to the consumer 
through normal marketing channels. 


§ 1205.305 [Redesignated as § 1205.307] 
4. Section 1205.305 “Fiscal Period” is 
redesignated as § 1205.307 


$1205.306 [Redesignated as § 1205.308] 
5. Section 1205.306 “Cotton Board” is 
redesignated as § 1205.308. 
6. Section 1205.305 “Upland cotton” is 
added to read as follows: 


§ 1205.305 Upland cotton. 
Upland cotton means all cultivated 


varieties of the species Gossypium 
hirsutum L. 


7. Section 1205.306 “Bale” is added to 
read as follows 
$1205.306 Bale. 


Except as used in § 1205.322 Bale 
means the package of lint cotton 
produced at a cotton gin or the amount 

of processed cotton in a manufactured 
product that is equivalent to a 500 pound 
bale of lint cotton. 


$ 1205.307 [Redesignated as § 1205.309) 
8. Section 1205.307 “Producer” is 

redesignated as § 1205.309. 

$ 1205.308 [Redesignated as § 1205.311] 
9. Section 1205.308 “Handler” is 

redesignated as § 1205.311. 

$ 1205.309 [Redesignated as § 1205.312] 
10. Section 1205.309 “Handle” is 


added to read as follows: 


§ 1205.309 importer. 


Importer means any person who 
enters or withdraws from warehouse, 
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cotton for consumption in the customs 
territory of the United States and the 
term import means any such entry. 


® 1205.310 [Redesignated as § 1205.313] 
12. Section 1205.310 “United States” is 
redesignated as § 1205.313. 


§ 1205.311 (Redesignated as § 1205.314] 
13. Section 1205.311 “Cotton Producing 
State” is redesignated as § 1205.314. 


$1205.312 [Redesignated as § 1205.315] 
14. Section 1205.312 “Marketing” is 
redesignated as § 1205.315. 
15. Section 1205.313 “Cotton Producer 
Organization” is redesignated as 
§ 1205.316 and revised to read as 
follows: 


$ 1205.316 Cotton-producer organization. 
“Cotton-producer organization” 

means any organization which has been 

certified by the Secretary pursuant to 

§ 1205.341. 


§ 1205.314 [Redesignated as § 1205.318) 
16. Section 1205.314 “Contracting 

organization or association” is 

redesignated as § 1205.318. 


§$1205.315 [Redesignated as § 1205.319] 
17. Section 1205.315 “Cotton- 

producing region” is redesignated as 

§ 1205.319. 


§$ 1205.316 [Redesignated as § 1205.320) 
18. Section 1205.316 “Marketing year” 
is redesignated as § 1205.320. 


§ 1205.321 [Redesignated from 
§ 1205.317] 
19. Section 1205.317 “Part and 
subpart” is redesignated as § 1205.321. 
20. Section 1205.317 is added to read 
as follows: 


§$ 1205.317 Cotton-importer organization. 
“Cotton-importer organization” means 

any organization which has been 

certified by the Secretary pursuant to 

§ 1205.343. 


$1205.318 [Redesignated as § 1205.322] 
21. Section 1205.318 “Establishment 

and membership” is redesignated as 

§ 1205.322 and revised to read as 

follows: 


§ 1205.322 Establishment and 
membership. 


(a) There is hereby established a 
Cotton Board co: of: 

(1) Representatives of cotton 
producers, each of whom shall have an 


alternate, selected by the Secretary from 
nominations submitted by eligible 
producer organizations within a cotton 
producing state, as certified pursuant to 
§ 1205.341, or, if the 

determines that a substantial number of 


producers are not members of or their 
interests are not represented by any 
such eligible organizations, from 
nominations made by producers in a 
manner authorized by the Secretary, and 

(2) Representatives of cotton 
importers, each of whom shall have an 
aiternate, selected by the Secretary from 
nominations submitted by eligible 
importer organizations, as certified 
pursuant to § 1205.342, or, if the 
Secretary determines that a substantial 
number of importers are not members of 
or their interests are not represented by 
any such eligible organization, from 
nominations made by importers in a 
manner authorized by the Secretary. 

(b) Membership on the Cotton Board 
shall be represented for: 

(1) Each cotton-producing state by at 
least one member and by an additional 
member for each 1 million bales or 
major fraction (more than half) thereof 
of cotton produced in the state and 
marketed above 1 million bales during 
the period specified in the regulations 
for dete: Board membership, and 

(2) Cotton importers by one member 
for each 1 million bales or major fraction 
(more than one-half) thereof of imported 
cotton subject to assessment during the 
period specified in the regulations for 
determining board membership. The 
number of cotton importers represented 
on the Cotton Board shall in no case be 
less than two and the percentage of 
importers represented on the Board shall 
in no case be greater than 20 percent. 

22. Section 1205.319 “Term of office” 
is redesignated as § 1205.323 and 
revised to read as follows: 


$ 1205.323 Term of office. 

All members of the Board and their 
alternates shall serve for terms of three 
years. Each member and alternate shall 
continue to serve until a successor is 
selected and has qualified. 

23. Section 1205.320 “Nominations” is 
redesignated as § 1205.324 and revised 
to read as follows: 


$ 1205.324 Nominations. 

All nominations authorized under 
§ 1205.322 shall be made within such a 
period of time and in such a manner as 
the Secretary shall prescribe. The 
eligible producer organizations within 
each cotton-producing state, as certified 
pursuant to § 1205.341, shall caucus for 
the purpose of jointly nominating two 
qualified persons for each member and 
each alternate member to be selected to 
represent the cotton producers of such 
cotton-preducing state. The eligible 
importer organizations, as certified 
pursuant to § 1205.342, shall caucus for 
the of jointly nominating two 
qualified persons for each member and 
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alternate member to be selected to 
represent cotton importers. If joint 
agreement is not reached with respect to 
the nominees for any such position, each 
such organization may nominate two 
qualified persons for any position on 
which there is no agreement. 

24. Section 1205.321 “Selection” is 
redesignated as § 1205.325 and revised 
to read as follows: 


§ 1205.325 Selection. 

From the nominations made pursuant 
to $§ 1205.322 and 1205.324, the 
Secretary shall select the members of 
the Board and an alternate for each 
member on the basis of representation 
provided for in §§ 1205.322 and 1205.323. 


§ 1205.322 [Redesignated as § 1205.326] 
25. Section 1205.322 “Acceptance” is 
redesignated as § 1205.326. 
26. Section 1205.323 “Vacancies” is 


redesignated as § 1205.327 and revised 
to read as follows: 


§ 1205.327 Vacancies. 


To fill any vacancy occasioned by the 
failure of any person selected as a 
member or as an alternate member of 
the Board to qualify, or in the event of 
death, removal, resignation or 
disqualification of any member or 
alternate member of the Board, a 
successor for the unexpired term of such 
member or alternate member of the 
Board shall be nominated and selected 
in the manner specified in §§ 1205.322, 
1205.324 and 1205.325. 

27. Section 1205.324 “Alternate 
members” is redesignated as § 1205.328 
and revised to read as follows: 


§ 1205.328 Alternate members. 


An alternate member of the Board, 
during the absence of the member for 
whom the person is the alternate, shall 
act in the place and stead of such 
member and perform such other duties 
as assigned. In the event of death, 
removal, resignation or disqualification 
of a member, the alternate for the 
member shall act for the member until a 
successor for such member is selected 
and qualified. In the event that both a 
producer member of the Board and the 
member's alternate are unable to attend 
a meeting, the Board may designate any 
other alternate member from the same 
cotton-producing state or region to serve 
in such member's place and stead at 
such meeting. In the event that both an 
importer member and the member's 
alternate are unable to attend a meeting, 
the Board may designate any other 
importer alternate member to serve in 
such member's place and stead at such 
meeting. 
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§ 1205.326 [Redesignated as § 1205.330] 

29. Section 1205.326 “Compensation 
and reimbursement” is redesignated as 
$ 1205.330. 


§ 1205.327 [Redesignated es § 1205.331] 


and 
paragraph (b) is revised to read as 
follows: 


§ 1205.331 Powers. 
(b) Subject to the approval of the 

Secretary, to make rules and regulations 

to effectuate the terms and provisions of 


collecting the assessments authorized by 
§ 1205.335, which may be different 
handlers or importers or classes of 
handlers or importers to recognize 
differences in marketing practices or 
procedures in any state or area; 

31. Section 1205.328 “Duties” is 
redesignated as § 1205.332 and is 
amended by revising the first two 
sentences of paragraph (c) and by 
revising paragraph (i) to read as follows: 


so a 

(0) With the npquowel of the Secestery, 
to enter into contracts or agreements for 
the development and submission to it of 


projects when approved by the 
Secretary, and for the payment of costs 
thereof with funds collected pursuant to 
§ 1205.335, with an organization whose 
governing body consists of cotton 


Secretary under § 1205.341, in such 
manner that the producers of each 
cotton-producing state will, to the extent 
practicable, have representation on - 
governing body of such organization 

the proportion that the cotton ener 
by the producers of such state bears to 
the total marketed by the producers of 
all cotton-producing states. Any such 
contract or agreement shall provide that 
such contra organization or 
association shall develop and submit 
annually to the Cotton Board, for the 
purpose of review and making 
recommenda 


estimated cost to be incurred for such 


ects, and that any such projects 
all Sedive tan eguioed 
the Secretary.* * * 
(i) To act as intermediary between the 
eee 


32. Section 1205.329 “Research and 
promotion” is redesignated as § 1205.333 
and the introductory text ie revised to 
read as follows: 


§ 1205.333 Research and promotion. 

The Cotton Board shall in the manner 
prescribed in § 1205.332(c) establish or 
pro for: 

33. Section 1205.330 “Expenses” is 
redesignated as § 1205.334 and is 
amended by revising paragraphs (b) and 
Cane (d) to read as 

ws: 


§ 1206.334 Expenses. 

(b) The Board shall reimburse the 
Secretary— 

(1) for expenses up to $300,000 
incurred by the Secretary in connection 
with any referendum conducted under 
the Act and 

(2) for a incurred by the 
Department of for 
administrative and supervisory costs up 
to five employee years annually. 


administering 
provisions of the Order for a reasonable 
amount of the ——— — by the 
agency in connection therewi 

(d) The funds to cover ane expenses 
incurred under ahead (e), oe and 
(c) of this section shall be 
assessments received eae oo 
§ 1205.335. 

34. Section 1205.331 “Assessments” ia 
redesignated as § 1208.35 and revised 
to read as 


§$ 1205.335 Assessments. 
(a) Each cotton —— or other 
person for whom cotton 
[eedied chet pug 00 tin hendhe Cevedl 
designated by the Cotton Board 
peer aan 
Secretary and such handler shall collect 


owned by the handler, is being handled, 
and shall pay to the Cotton Board, at 
such times 


assessments as prescribed in 
parearph()() and (2) of he etio 


An assessment at the rate of $1 per 
balsufemes heaton 


(2) A 
cotton 
one percent of the value of such cotton 
as determined by the Cotton Board and 
ed by the and 
in the Cotton Board rules and 


(i) The current value of the cotton, or 
(ii) An average valve determined from 
current and/or historical cotton prices 
and converted to a fixed amount for 
each bale. 

(b) Each importer of cotton shall pay 
to the Cotton Board through the U.S. 
Customs Service, or in such other 
manner and at such times as prescribed 
by regulations issued by the Secretary, 
assessments as prescribed in paragraph 
(b) (1) and (2) of this section: 

(1) An assessment of $11 per bale of 
cotton imported or equivalent thereof for 
cotton products. 

(2A ntal assessment on 
each bale of cotton imported, or 
equivalent thereof for cotton products, 
which shall not exceed one percent of 
the value of such cotton as determined 
by the Cotton Board and approved by 
the Secretary and published in the 
Cotton Board rules and regulations. The 
rate of the supplemental assessment on 
im cotton shall be the same as 
that paid on cotton produced in the 
United States. The rate of the 
supplemental assessment may be 
increased or decreased by the Cotton 
Board with the approval of the 
Secretary. The Secretary shall prescribe 
by regulation the value of imported 
cotton and cotton content of cotton 

products based on an average of current 
ond/ or historical cotton prices. 

(c) Assessments collected under this 
section are to be used for such expenses 
and expenditures, including provision 


for a reasonable reserve, as the 


Secretary under this subpart. 

35. Section 1205.332 “Producer 
refunds” is redesignated as Section 
1205.336 and revised to read as follows: 


§$ 1206.336 “Importer reimbursements”. 
Any cotton importer against whose 
imports any assessment is made and 
collected under the authority of the act 
who has reason to believe that a portion 
of such assessment was made on U.S. 
produced cotton or cotton other than 
Upland cotton shall have the right to 
demand and receive from the Cotton 





14486 


Roeed o eahenetet ah oes notin 
of the assessment upon 
proof satisfactory to the Board that the 


importer. 

(1) Paid the assessment and 

(2) That the cotton was produced in 
the U.S. or is other than Upland cotton. 
Any such demand shall be made by the 
importer in accordance with regulations 
and on a form and within a time period 
prescribed by the Board and approved 
by the Secretary. Such time period shall 
provide the importer at least 90 days 
from the date of collection to submit the 
reimbursement form to the Board. Any 
such reimbursement shall be made 
within 60 days after demand therefor. 


§ 1205.333 Redesignated as § 1205.337. 
36. Section 1205.333 “Influencing 
—— action” is redesignated as ~ 


“Reports 
redesignated as § 1205.338 and revised 
to read as follows: 


§ 1205.338 Reports. 

Each handler and importer subject to 
this subpart and importers of de minimis 
amounts of cotton may be required to 
report to the Cotton Board periodically 
such information as is 
regulations, which may include but not 
be limited to the following: 

(a) Number of bales handled or 


imported; 

(b) Number of bales on which an 
assessment was collected; 

(c) Name and address of person from 
whom the handler or importer has 
collected the assessments on each bale 
handled; 

{d) Date collection was made on each 
bale handled or imported. 

38. Section 1205.335 “Books and 
records” is redesignated as Section 
1205.339 and revised to read as follows: 


§ 1205.339 Books and records. 

Each handler and importer subject to 
this subpart and importers of de minimis 
amounts of cotton shall maintain and 
make available for inspection by the 
Secretary such books and records as ere 
necessary to carry out the provisions of 
this subpart and the regulations issued 
thereunder, including such records as 
are necessary to verify any reports 
required. Such records shall be retained 
for at least two years beyond the 
marketing year of their applicability. 

39. Section 1205.336 “Confidential 
creatment” is redesignated as § 1205.340 
and revised to read as follows: 


§ 1205.340 Confidential treatment. 

All information obtained from such 
books, records or reports shall be kept 
confidential by all officers and 


employees of the Department of 
Agriculture and of the Cotton Board, and 
only such information so furnished or 
acquired as the Secretary deems 
relevant shall be disclosed by them, and 
then only in a suit or administrative 
hearing brought at the direction, or upon 
the request, of the Secretary of 
Agriculture, or to which the Secretary or 
any officer of the United States is a 
party, and involving this subpart. 
Nothing in this § 1205.340 shall be 
deemed to prohibit— 

(a) The issuance of general statements 
based upon the reports of a number of 
handlers or importers subject to this 
subpart or importers of de minimis 
amounts of cotton, which statements do 
not identify the information furnished by 
any person, or 

(b) The publication by the direction of 
the Secretary, of the name of any person 
violating this subpart, together with a 
statement of the particular provisions of 
this subpart violated by such person. 

40. Section 1205.337 “Certification of 
cotton producer organizations” is 
redesignated as § 1205.341 and the 
concluding text is revised to read as 
follows: 


§ 1205.341 Certification of cotton 
producer organizations. 


The primary consideration in 
determining the eligibility of an 
organization shall be whether its cotton 
producer membership consists of a 
sufficiently large number of cotton 
producers who produce a relatively 
significant volume of cotton to 
reasonably warrant its participation in 
the nomination of members for the 
Cotton Board. Any cotton producer 
organization found eligibie by the 
Secretary under this § 1205.341 will be 
certified by the Secretary, and the 
Secretary's determination as to 
eligibility is final. 

41. Section 1205.338 “Suspension and 
termination” is redesignated as 
§ 1205.343 and revised to read as 
follows: 


§ 1205.343 Suspension and termination. 

(a) The Secretary will, whenever the 
Secretary finds that this subpart or any 
provision thereof obstructs or does not 
tend to effectuate the declared policy of 
the act, terminate or suspend the 
operation of this subpart or such 
provision. 

(b) The Secretary may conduct a 
referendum at any time, and shall hold a 
referendum on request of 10 percent or 
more of the number of cotton producers 
and importers voting in the most recent 
referendum, to determine whether 
cotton producers and importers favor 
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the suspension or termination of this 
subpart, and the Secretary shall suspend 
or terminate such subpart at the end of 
the marketing year whenever the 
Secretary determines that its suspension 
or termination is approved or favored by 
a majority of producers and importers of 
cotton voting in such referendum who, 
during a representative period 
determined by the Paeneey. have been 
engaged in the production or 
importation of cotton, and who 
produced and imported more than 50 - 
percent of the volume of cotton 
produced and imported by those voting 
in the referendum. 

42. Section 1205.339 “Proceedings after 
termination” is redesignated as Section 
1205.345, and paragraphs (b) and (c) are 
revised to read as follows: 

§$1205.345 Proceedings after termination. 

(b) The said trustees shall 

(1) Continue in such capacity until 
discharged by the Secretary; 

(2) Carry out the obligations of the 

Cotton Board under any contracts or 
agreements entered into by it pursuant 
to § 1205.332(c); 

(3) From time-to-time account for all 
receipts and disbursements and deliver 
all property on hand, together with all 
books and records of the Board and of 
the trustees, to such person or persons 
as the Secretary may direct; and 

(4) Upon request of the Secretary 
execute such assignments or other 
instruments necessary or appropriate to 
vest in such persons full title and right to 
all funds, property and claims vested in 
the Board or the trustees pursuant to 
this § 1205.345. 

(c) Any person to whom funds, 
property or claims have been 
transferred or delivered pursuant to this 
§ 1205.345 shall be subject to the same 
obligation imposed upon the Cotton 
Board and upon the trustees. 


* * * * 


§ 1205.340 [Redesignated as § 1205.346) 
43. Section 1205.340 “Effect of 

termination or amendment” is 

redesignated as § 1205.346. 


§ 1205.341 [Redesignated as § 1205.347] 
44. Section 1205.341 “Personal 
liability” is redesignated as § 1205.347. 
45. A new § 1205.342 “Certification of 
cotton importer organizations” is added 
to read as follows: 


$ 1205.342 Certification of cotton importer 
organizations. 


Any importer organization may 
request the Secretary for certification of 


eligibility to participate in nominating 
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members and alternate members to 
represent cotton importers on the Cotton 
Board. Such eligibility shall be based, in 
addition to other available information, 
upon a factual report submitted by the 
anization which shall contain 

tion deemed relevant and 
specified by the Secretary for the 

of such determination, including 
the following: 

(a) Nature and size of organization's 
active membership, proportion of total 
active membership accounted for by 
cotton importers and the total amount of 
cotton imported by the organization's 
cotton importer members; 

(b) The extent to which the cotton 
importer membership of such 
organization is represented in setting the 
organization's policies; 

(c) Evidence of stability and 
permanency of the organization; 

(d) Sources from which the 
organization's operating funds are 
derived; 

(e) Functions of the organization; and 

(f) The organization's ability and 
willingness to further the aims and 
objectives of the Act. 

The primary consideration in 
determining the eligibility of an 
organization shall be whether its 
membership consists of a sufficiently 
large number of cotton importers who 
import a relatively significant volume of 
cotton to reasonably warrant its 
participation in the nomination of 
members for the Cotton Board. Any 
importer organization found eligible by 
the Secretary under this § 1205.342 will 
be certified by the Secretary, and the 
Secretary's determination as to 
eligibility is final. 


§ 1205.342 [Redesignated as § 1205.348] 
46. Section 1205.342 “Separability” is 
redesignated as § 1205.348. 
Dated: April 3, 1991. 
John E. Frydenlund, 
Deputy Assistant Secretary, Marketing and 
Inspection Services. 


[FR Doc. 91-8201 Filed 4-90-91; 8:45 am] 
BILLING CODE 2410-02-81 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 
14 CFR Part 71 


Proposed Modification of Airport 
Radar Service Area in the Vicinity of 
Islip, NY; Public Meeting 

AGENCY: Federal Aviation 


Administration (FAA), DOT. 
ACTION: Notice of meeting. 


summary: The FAA is proposing to 
modify the Islip Airport Radar Service 
Area (ARSA) by releasing that amount 
of 7 not required to contain 
aircraft operations conducted to and 
from the Long Island MacArthur Airport, 
Islip, NY, back to the public. An 
informal airspace meeting has been 
scheduled to provide the opportunity to 
gather additional facts relevant to the 
aeronautical effects of the proposal, and 
to provide interested persons an 
opportunity to discuss objections to the 
proposal. All comments received from 
such meetings will be considered prior 
to the issuance of a Notice of Proposed 
Rulemaking (NPRM) 

Comments must be received on or 
before June 10, 1991. 

DATES: Meeting time and date: 7 p.m. 
local, May 8, 1991. 

Place: Holiday Inn at MacArthur 
Airport; 3845 Veterans Memorial 
Highway, Ronkonkoma, NY 11799. 
appresses: Send or deliver comments 
in duplicate to: Edward R. Trudeau, 
Manager, System Management Branch, 
AEA-530, Islip, ARSA Modification, 
F.A.A. Eastern Region, Federal Building 
# 111, John F. Kennedy Int'l Airport, 
Jamaica, NY 11430. 

FOR FURTHER INFORMATION CONTACT: 
Mr. Curtis L. Brewington, Airspace 
Specialist, System Management Branch, 
AEA-530, Federal Aviation 
Administration, Fitzgerald Federal 
Building #111, John F. Kennedy 
International Airport, Jamaica, New 
York 11430; telephone; (718) 917-0857. 
SUPPLEMENTARY INFORMATION: 

Meeting Procedures 

(a) The meeting will be informal in 
nature and will be conducted by a 
representative of the FAA Eastern 
Region. Representatives from the FAA 
will present a formal briefing on 
problems and proposals for change that 
have been received from the public. All 
other participants will be given an 
op ae to make a presentation. 

Any person wishing to make a 
Pre to the FAA Team will be 
asked to sign in and estimate the 
amount of time needed for such a 
presentation. This will permit the team 
to allocate an appropriate amount of 
time for each presenter. The Team may 
allocate the time available for each 
presentation in order to accommodate 
all speakers. The meeting will not be 
adjourned until everyone on the list has 
had an opportunity to address the panel. 
The meeting may be adjourned at any 
time if all persons present have had the 
opportunity to speak. 

(c) Any person aii wishes to present 
a@ position paper to the Team, pertinent 
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to the topic of the modification of the 
Islip ARSA, may do so. Persons wishing 
to hand out pertinent position papers to 
the attendees should present two copies 
to the presiding officer. There should be 
additional copies of each handout 
available for other attendees. 

(d) The meeting will not be formally 
recorded, however, informal tape 
recordings of presentations will be made 
to ensure that each respondents 
comments are noted accurately. A 
summary of the comments at 
meeting will be made available to all 
interested parties. 

Materials relating to the proposed 
Islip ARSA modification will be 
accepted at the meeting. Every 
reasonable effort will be made to hear 
every request for presentation 
consistent with a reasonable closing 
time for the meeting. Written materials 
may also be submitted to the Team until 
June 10, 1991. 


Agenda 
Opening Remarks and Discussion of Meeting 
Procedures 


Briefing on Identified Problems and Change 


Proposals 

Public Presentations 
Closing Comments 

Issued in Jamaica, New York, on March 19, 
1981. 
John S. Walker, 
Acting Manager, Air Traffic Division. 
[FR Doc. 81-8306 Filed 4-9-91; 8:45 am] 
BILLING CODE 4910-13-M 


DEPARTMENT OF THE TREASURY 
Internal Revenue Service 

26 CFR Part 31 

(EE-20-91] 

RIN 1545-AP62 


Membership in a Retirement System— 
State and Local Government 
Employees; Public Hearing on 
Proposed Regulations 


AGENCY: Internal Revenue Service, 
Treasury. 

action: Notice of public hearing on 
proposed regulations. 


SUMMARY: This document provides 
notice of a public hearing relating to 
rules for determining whether an 
employee of a State and local 
government entity is a member of a 
retirement system of that entity for 
purposes of determining whether the 
employee's wages are subject to tax 
under the Federal Insurance 
Contribution Act (FICA). 
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held on the Second Floor, room 2615, 
Internal Revenue Building, 1111 
Constitution Avenue NW., Washington, 
DC. The requests to speak and outlines 
of oral comments should be submitted 
to: Internal Revenue Service, P. 0. Box 


FURTHER : 
Felicia A. Daniels of the Regulations 
Unit, Assistant Chief Course] 
(Corporate), 202-566-3935, {not a toll- 

number). 

SUPPLEMENTARY INFORMATION: The 
subject of the public hearing is proposed 
regulations under section 3121{b){(7}{(F) 
of the Internal Revenue Code. The 
proposed regulations appear in the 

proposed rules section of this issue of 
the Federal Register. 


The rules of § 601.601(a)(3) of the 
“Statement of Procedural Rules” {26 
CFR part 601) shall apply with respect to 
the public hearing. Persons who have 
submitted written comments within the 
time prescribed in the notice of 
proposed rulemaking and who also 
desire to present oral comments at the 
hearing on the proposed regulations 
should submit not later than Thursday, 
May 6, 1991, an outline of the oral 
comments/testimony to be presented at 
the hearing and the time they wish to 
devote to each subject. 

Each speaker (or group of speakers 
representing a single entity) will be 
limited to 10 minutes for an oral 
presentation exclusive of the time 
consumed by the questions from the 
panel for the government and answers 
to these questions. 

Because of controlled access 
restrictions, attendees cannot be 
permitted beyond the lobby of the 
Internal Revenue Building until 9 a.m. 

An agenda showing the scheduling of 
the speakers will be made after outlines 
are received from the persons testifying. 
Copies of the agenda will be available 
free of charge of the hearing. 

By direction of the Commissioner of 
Internal Revenue. 

Cynthia E. Grigsby, 

Alternate Federal Register Liaison Officer, 
Assistant Chief Counsel (Corporate). 

[FR Doc. 91-8174 Filed 4-8-91; 8:45 am] 
BILLING CODE 4830-01-M 


26 CFR Part 31 
[EE-20-07) 
RIN 1545-AP62 


Membership !n a Retirement System— 
State and Local Government 
Employees 


AGENCY: Internal Revenue Service, 
Treasury. 


Action: Notice of proposed rulemaking. 


SUMMARY: This document contains 
proposed regulations under section 
$121(b)(7)(F) of the Internal Revenue 
Code. The regulations contain 
rules for determining whether an 
employee of a State and local 
government entity is a member of a 
retirement system of that entity for 
purposes of determining whether the 
employee's wages are subject to tax 
under the Federal Insurance 
Contribution Act [FICA). The proposed 
regulations reflect the enactment of 
section 3121{b}{7)[F) by the Omnibus 
Budget Reconciliation Act of 1990. The 
proposed regulations will provide State 
and local government entities with 
guidance necessary to comply with the 
law and will affect State andlocal 
government entities, their retirement 
systems and certain of their employees. 


DATES: Written comments and requests 
to speak (with an outline of oral 
comments) at the public hearing must be 
received by May 10, 1991. See notice of 
hearing published elsewhere in this 
issue of the Federal Register. 
ADDRESSES: Send comments and 
requests to speak {with an outline of 
oral comments) at the public hearing to: 
Internal Revenue Service, P.O. Box 7084, 
Ben Franklin Station, Attention: CC: 
CORP:T:R Sa room 4429, 
Washington, DC 

TION CONTACT: 


FOR FURTHER INFORMA 
Robin Ehrenberg (202) 377-8372 (not a 
toll-free number). 


Statutory Authority 


This document contains 
amendments to the Employment Tax 
Regulations (26 CFR part 31) under 
section 3121(b}{7}{F) of the Internal 
Revenue Code of 1986 (Code). The 


Reconciliation Act of 1990, Public Law 
No. 101-608, 104 Stat. 1388 (OBRA 1990). 
These regulations are to be issued under 
the authority contained in sections 3121 
and 7805 of the Code. 


(FICA), and wages of such an employee 
were thus generally not subject to FICA 
tax, unless there was an 


include service performed after july 1,_ 
1991, as an employee for a State or local 


— emergency workers, election 


tients in hospitals and other 
ind ae eee 


certain other groups. 

OBRA 1990 made a similar change to 
corresponding provisions of the Social 
Security Act. Thus, service by an 
employee of a State or local government 
entity who is not a member of a 
retirement system of such entity after 


termining 
eligibility for Social Security and 
Medicare benefits. 


Overview of Regulations 
1. Meaning of Retirement System 

OBRA 1990 authorized the Secretary 
of the Treasury (in coordination with the 
Social Security Administration) to limit 
the definition of a “retirement system” © 
as necessary to carry out the purposes 
of section $121(b){7}(F) and 
corresponding provisions of the Social 
Security Act. A major purpose of those 
sections is to ensure that service by 
employees of State and local 
government entities will be covered 
either under Social Security or under a 
public retirement system providing 
meaningful benefits. 

This purpose would be frustrated if an 
— could avoid payment of FICA 
taxes with respect to an employee by, 
for example, covering the employee 
under a plan that provided minimal 
retirement benefits. The proposed 
regulations therefore require that, in 
order for service in the employ of a State 
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or local government entity to qualify for 
the exception from employment under 
section 3121(b)(7), the employee must be 
a member of a retirement system that 
provides at least a minimum level of 
retirement benefits to that employee. 

Under the proposed regulations, 
generally any retirement system that 
satisfies this minimum retirement 
benefit requirement may be treated as a 
retirement system for purposes of 
section 3121(b)(7){F). Thus, for example, 
the fact that a retirement system is not a 
qualified plan under the Internal 
Revenue Code is not relevant. 
Furthermore, benefits provided through 
employee contributions are taken into 
account to the same extent as benefits 
provided through employer 
contributions. Thus, for example, under 
some circumstances a plan may be 
treated as a retirement system even if it 
is completely funded through elective or 
after-tax employee contributions. 

The proposed regulations provide that 
a defined benefit retirement system 
maintained by a State or local 
government entity will generally satisfy 
the minimum retirement benefit 
requirement with respect to an 
employee if the employee has a total 
accrued benefit comparable to the basic 
retirement benefit the employee would 
have under Social Security, based on his 
or her total compensation and periods of 
service with the entity. Generally, early 
retirement benefits may not be taken 
into account in determining whether this 
requirement is satisfied. Similarly, a 
defined contribution retirement system 
will generally satisfy this requirement 
for a period within a plan year if an 
allocation equal to at least 7.5 percent of 
an employee's compensation for the 
period is made to his or her account. 

The proposed regulations authorize 
the Commissioner to develop additional 
methods for determining whether a 
retirement system satisfies the minimum 
retirement benefit requirement besides 
those described above. Pursuant to this 
grant of authority, a proposed revenue 
procedure is being issued 
contemporaneously with this notice of 
proposed rulemaking, setting forth a 
number of safe harbor formulas for 
defined benefit retirement systems. A 
retirement system that uses one of these 
safe harbor formulas will be deemed to 
satisfy the minimum retirement benefit 
requirement with respect to all 
employees whose benefits are computed 
under the formula. For example, the 
revenue procedure provides that a 
retirement system that provides an 
annual retirement benefit beginning at 
age 65 that is equal to at least 1.5 
percent of an employee's average 


compensation over his or her last three 
years of employment for every year of 
credited service will generally satisfy 
the minimum retirement benefit 
requirement. 

The safe harbor formulas in the 
proposed revenue procedure were 
designed to produce a retirement benefit 
equivalent to the Primary Insurance 
Amount under Social Security for the 
average wage-earner. This formula- 
based approach was chosen in the 
proposed revenue procedure because it 
was that an individual-by- 
individual approach alone would impose 
unnecessary administrative burdens on 
employers. The Treasury and Internal 
Revenue Service specifically request 
comments on the safe harbor formulas 
in the proposed revenue procedure and 
on any additional safe harbor formules 
that may be appropriate. 

In developing the minimum retirement 
benefit requirement and the related 
safe-harbor formulas in the proposed 
revenue procedure, a number of 
valuable ancillary benefits provided 
under the Social Security system were 
disregarded. These benefits include 
disability and survivor benefits and 
post-retirement cost-of-living increases 
in benefits. Thus, a retirement system 
does not have to provide these benefits, 
or to provide the actuarial equivalent of 
the value of these benefits, to an 
employee in order to satisfy the 
minimum retirement benefit 
requirement; similarly, these ancillary 
benefits cannot be taken into account in 
determining whether that requirement is 
met. 

Of course, section 3121(b)(7)(F) has no 
application to service that is already 
covered under Social Security, e.g., 
under a voluntary agreement between 
the State and the Secretary of Health 
and Human Services, and the minimum 
retirement benefit requirement thus does 
not apply to benefits provided with 
respect to such service. However, an 
individual who is covered under Social 
Security with respect to service in one 
position is not necessarily treated as a 
member of a retirement system with 
respect to service in another position, 
since Social Security is not itself treated 
as a retirement system. Further, the fact 
that a retirement system does not satisfy 
the safe harbor formulas does not mean 
that the services of all participants in 
the system are subject to FICA. Rather, 
failure to provide minimum retirement 
benefits to a participant in a retirement 
system affects only that participant and 
has no effect on the status of any other 
participants as members of the 
retirement system. 
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The proposed regulations provide that 
the minimum retirement benefit 
requirement does not apply to defined 
benefit retirement systems in existence 
on November 5, 1990 (the date of 
enactment of OBRA 1990) for plan years 
beginning before January 1, 1993, unless 
coverage under the retirement system is 
materially increased or benefit levels 
are materially reduced. A special fresh- 
start testing method is also provided for 
such defined benefit retirement systems 
for plan years beginning after that date. 


2. Meaning of Member 


The legislative history of OBRA 1990 
states that, except as otherwise 
provided in rules promulgated by the 
Secretary of the Treasury, rules similar 
to the rules promulgated under section 
219 of the Internal Revenue Code that 
are used to determine whether an 
individual is an active participant in a 
retirement plan for purposes of 
contributing to an Individual Retirement 
Account are to apply in determining 
whether an employee is a “member” of 
a retirement system. Under the rules 
promulgated under section 219, an 
employee generally is not treated as a 
participant in a defined contribution 
plan unless and until the employee 
actually receives an allocation to his or 
her account under the plan. The 
proposed regulations generally apply 
this rule to both defined benefit and 
defined contribution retirement systems. 
Thus, under the proposed regulations, an 
employee is generally only treated as a 
member of a retirement system if he or 
she actually participates in the system 
and actually has an accrued benefit or 
actually receives an allocation sufficient 
to satisfy the minimum retirement 
benefit requirement. Allocations or 
accruals that are conditioned on the 
satisfaction of service, employee 
election or other requirements are 
generally not taken into account for this 
purpose unless and until the employee 
has actually satisfied those 
requirements. 

In order to provide certainty at the 
beginning of a calendar year regarding 
whether an employee will be treated as 
a member of a retirement system for 
that year, and to minimize 
administrative burdens on employers, 
the proposed regulations provide an 
alternative lookback rule for 
determining whether an employee is a 
member of a retirement system, in 
addition to the general rule described 
above. Under the alternative lookback 
rule, an employee may be treated as a 
member of a retirement system for a 
calendar year if he or she was a member 
of the retirement system (as defined 





14490 Federal Register / Vol. 56, No. 69 / Wednesday, April 10, 1991 / Proposed Rules 


the last day of the plan 
piace 
or an 
employee 


is not treated as a 
member of a retirement system that 
conditions 


benefit requirement for the year asa 
result, he or she may generally be 


year to year with respect to all 
employees of a State, political 
subdivision thereof 


or instrumentality 
who are covered under a particular 
retirement system. 

Under the alternative lookback rule, a 
reasonabie belief test is substituted for 
the lookback test in an employee's first 
and last years of participation. Thus, for 
example, a new employee who is 
admitted to a plan on the day he or she 
is hired but will not accrue a benefit for 
the first year of participation unless he 
or she is still employed on the last day 
of the plan year may be treated as a 
member of the retirement system 
throughout the plan year if it is 
reasonable to believe that the employee 
will in fact be present at that time and 
will accrue a benefit sufficient to satisfy 
the minimum retirement benefit 
requirement. 

The proposed regulations also provide 
special transition rules for the period 
July 1 through December 31, 1991. Under 
these rules, an employee may generally 
be treated as a member of a retirement 
system if it is reasonable to believe that 
he or she will become a member by the 
end of the se year. Thus, for example, 
ane that expects to establish a 
plan covering a group of employees who 
are currently not covered by its 
retirement system may be able to treat 
those employees as members of a 
retirement system for the remainder of 
1991 even if establishment of the plan 
requires legislation which cannot be 
enacted until 1992. 

Part-time, ee 
employees make up 
number of the State and locel 
government employees who are not 
currently covered either under a public 
retirement system or under a voluntary 
coverage agreenieii with the Secretary 


onate 


work 
“fully insured” and thus entitled to {i.e., 
vested in) his or her basic retirement 
benefit under Social Security, most part- 
time, seasonal and temporary 
employees would become vested in their 
Social Security benefits if they were 
covered by the Social Security system, 
even if they changed jobs frequently 
during their working lives. This is 
because, under the Social Security 
system, credited service continues to 
accumulate as an employee moves from 
job to job and moves in and out ~* the 
workforce, i.e., Social benuuts 
are fully portable. By contrast, part-time, 
seasonal and ipl 
covered under a public retirement 


never vest in any of the benefits they 
accrue under the system. 

Because retirement systems 
maintained by State and local 
government entities generally lack the 
full portability feature of Social Security, 
ee that part-time, seasonal 


proposed regulations therefore require 
that, in order for such an employee to be 
treated as a member of a retirement 

system, he or she must be 100-percent 
vested in the retirement benefit used to 
satisfy the minimum retirement benefit 


requirement. Comments are requested 
on vthe definition of part-time, seasonal 
and temporary employee as used in the 
proposed regulations, in particular, 
those situaiions in which the possibility 
of renewal of a contract of a temporary 
employee should be taken into account 
in determining whether such an 
ind‘vidual is essentially a full-time 
em, loyee. 
3. Re-hired Annuitants 


The proposed regulations provide that 
re-hired annuitants may be treated as a 


member of a retirement system even if 
they do not actually receive any 
additional accruals or allocation to their 
account during a year and even if they 
do not have a total accrued benefit 
under the system sufficient to satisfy the 
minimum retirement benefit 
requirement. For this purpose, a re-hired 
annuitant is defined as any former 
participant of a State or local retirement 
system who has previously retired from 
service with the current employer and is 
either in pay status under a retirement 
system maintained by this employer or 
has reached normal retirement age 
under such retirement system. 


Coordination With Medicare 
Under current law (section 3121(u)), 


hired on or after April 1, 1986. No such 
grandfather rule exists under new 
section 3121(b)(7)(F). Thus, service by an 
employee that is treated as employment 
by reason of new section 3121(b)(7){F) 
must be treated as employment for | 
purposes of both the Social Security and 
the Medicare portion of FICA taxes, 
regardless of when the employee was 
hired. 


Reliance on These Proposed Regulations 
Taxpayers may rely on these 
regula 


applied without retroactive effect. 


Special Analyses 
It has been determined that these 
proposed rules are not major rules as 


Business Administration for comment on 
their impact on small business. 
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Comments and to at 
- eee 


Before cide adoption of these 


The principal author of these 


proposed regulations is Robin Ehrenberg 
Counsel (Employee 


of the Office of Chief 
Benefits and Exempt Organizations), 
Internal Revenue Service. 


participated in their development. 
List of Subjects in 26 CFR Part 31 

Employment taxes; Fishing vessels; 
Gambling; 


PART 31—EMPLOYMENT TAXES AND 
COLLECTION OF INCOME AT SOURCE 


Proposed Amendments to the 
Regulations 

The proposed amendments to 26 CFR 
part 31 are as 

Paragraph 1. The authority citation for 
part 31 is amended by adding the 
following citation: 


Authority: 26 U.S.C. 7805 * * * Section 
31.3121(b\{7}-2 also issued under 26 U.S.C. 
3121(b)(7\{F). 


Par. 2. A new section 31.3121(b)(7}-2 is 
added, to read as follows: 


§ 31.3121(K7)-2 Service by employees 
whe are not members of a public 
retirement system. 

(a) Table of contents. This paragraph 


contains a listing of the major headings 
of this § 31.3121{b)(7)-2. 


§ 31.3121(b}(7}-2 Service by employees who 
tirement 


are not members of a public re 
system. 


(a) Table of contents. 
trodu 


(1) Inclusion in employment of service by 
employees who are not members of a 
retirement system. 

{2) ee 
more than one pos. 


(}Dfintion of eae participant 
(2) Special rule for part-time, seasonal and 
temporary employees. 


system. 

(1) Requirement that system provide 
retiremant-type benefits. 

(2) Requirement that system provide 
minimum level of benefits. 

(f) Transition rules. : 
aida 

(2) Additional transition rufes for plans in 
existence on November &, 1990. 

(b) Introduction. Under section 


system”. These rules 

as treat an employee as a 

of a retirement system if he or 
she participates in a system providing 
retirement benefits has an accrued 
benefit or receives an allocation under 
the system that is comparable to the 
benefits he or she would have or receive 
under Social Security. In the case of 
part-time, seasonal and temporary 
employees, this minimum retirement 
benefit is required to be nonforfeitable. 

(c) General rule—{1) Inclusion in 
employment of service by employees 
a retirement 


who are not 
system. Except in the case of service 
described in section 3121(b)(7)(F) (i) 
through (v), the exception from 
employment under section 3121(b){7) 
does not apply to service in the employ 
of a State or any political subdivision 
thereof, or of any instrumentality of one 
or more of the foregoing that is wholly 
owned thereby, after July 1, 1991, unless 
the employee is a member of a 
retirement system of such State, political 
subdivision or ins at the 
time the service is performed. An 
employee is not a member of a 
retirement system at the time service is 
performed unless at that time he or she 
is a qualified participant (as defined in 
paragraph (d) of this section) in a 
retirement system that meets the 
requirements of paragraph (e) of this 
section with respect to that employee. 
(2) Treatment of individuals employed 
in more than one position. Under section 
$121(b)(7)(F), whether an employee is a 
member of a retirement is 


system 
determined on an a rather 
ition-by-position ba: 


thereof, the employee is treated as a 


any 
State is a separate entity from its 
political subdivisions, and an 
instrumentality is a separate entity from 
the State or subdivision by 
which it is owned for purposes of this 
Pabe cs gtet 5 aa tag has 


gc hem 
Example 1. An individual is employed full- 
time by a county and is a qualified 


retirement tisfies the requirements 

Sane 

to the individual, the exclusion from 
ee eeeme 


constitute 
purposes is made separately with respect to 
each political subdivision for which services 
are pe 


(d) Definition of qualified 
participant—{1) General rule—{i) 


participant in a defined benefit 
retirement system is determined as 
services are performed. An employee is 
a qualified participant in a defined 
beneilt aativeanest tpetian Quttidn the 
meaning of paragraph (e)(1) of this 
section) with respect to services 
performed on a given day if, on that day, 
he or she is or ever has been an actual 
participant in the retirement system and, 
on that day, oe 
total accrued benefit under 


minim 

of paragraph (e)(2) of this section. An 
employee cannot be treated as ae actual 
participant or as on having 

accrued benefit for this purpose on o the 
extent that such participation or benefit 
is subject to any conditions (other than 
vesting), such as a requirement that the 
employee 





- maintains a nonelective 
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make an election in order to participate, 
or be present at the end of the plan year 
in order to be credited with an accrual, 
that have not been satisfied. This rule is 
illustrated by the following examples: 


Example 1. ood ment ong 
mceing of pargreb Wa) of this 
paragraph (e)(1) o 
section. Under the terms of the plan, 
employees in positions covered by the plan 
must complete 6 months of service before 
participants. The exception from 
t in section 3121(b)(7) does not 
to services of an employee during the 
*s 6 months of service prior to his or 
her initial entry into the plan. The same result 
occurs even if, upon the satisfaction of this 


period). This is true even if the 
a required contribution in 
order to gain the retroactive credit. 
Example 2. A political subdivision 
maintains a defined benefit plan that is a 
retirement within the meaning of 


system 
paragraph (e)(1) of this section. Under the 


requirement may not be taken into account in 
determining whether an employee is a 
qualified participant in the plan before the 
1,000 hour requirement is satisfied. 

(ii) Defined contribution retirement 
systems. Whether an employee is a 
qualified participant in a defined 
contribution retirement system is 
determined as services are performed. 
An employee is a qualified participant 
in a defined contribution or other 
individual account retirement system 
(within the meaning of paragraph (e)(1) 
of this section) with respect to services 
performed on a given day if, on that day, 
he or she has satisfied all conditions 
(other than vesting) for receiving an 
allocation to his or her account 
(exclusive of earnings) that meets the 
minimum retirement benefit requirement 
of paragraph (e)(2) of this section with 
respect to compensation earned or 
received during any period ending on 
that day and beginning on or after the 
beginning of the plan year of the 
retirement system. This rule is 
illustrated by the following examples: 

Example 1. A State-owned hospital 
defined contribution 


per te son ane Fe within the 


eaters lara t day of 


gS ee 
Example 1 except that, under the terms of the 
plan, an employee who terminates service 


before the end of a plan year receives a pro 
rata portion of the allocation he or she would 
have received at the end of the year, e.g., 
based on compensation earned since the 
beginning of the plan year. If the pro rata 
allocation would satisfy the minimum 
retirement benefit requirement of paragraph 
(e)(2) of this section with respect to 
compensation since the beginning of the plan 
year, employees arc treated as qualified 
participants in the plan during the period 
since the of the year. 

Example 3. A political saibhies 
maintains an elective defined contribution 
plan that is a retirement system within the 
meaning of paragraph (e)(1) of this section. 
The plan has a calendar year plan year and 
two open seasons—in December and June— 
when employees can change their 
contribution elections. In December, an 
employee elects not to contribute to the plan. 
In June, the employee elects Pome July 1) 
to contribute a uniform percentage of 
compensation for each pay period to the plan 
for the remainder of the plan year. The 
employee is not a qualified participant in the 
plan during the period January-June, because 
no allocations are made to the employee's 
account with respect to compensation during 
that time, and it is not certain at that time 
that any allocations will be made. If the level 
of contributions during the period July- 
December satisfies the minimum retirement 
benefit requirement of paragraph (e)(2) of this 
section with respect to compensation during 
that period, however, the employee is treated 
as a qualified participant during that period. 

Example 4. Assume the same facts as in 
Example 3, except that the plan allows 
participants to cancel their elections in cases 
of economic hardship. In October, the 
employee suffers an economic hardship and 
cancels the election (effective November 1). If 
the contributions during the period July- 
October are high enough to satisfy the 
minimum retirement benefit requirement of 
paragraph (e)(2) of this section with respect 
to compensation during that period, the 
employee is treated as a qualified participant 
during that period. In addition, if the 
contributions during the period July-October 
are high enough to satisfy the requirements 
for the entire period July-December, the 


employee is treated as a qualified participant . 


in the plan throughout the period July- 
December, even though no allocations are 
made to the employee's account in the last 
two months of the year. There is no 
requirement that the period used to determine 
whether an employee is a qualified 
participant on a given day remains the same 
from day to day, as long as the period begins 
on or after the beginning of the plan year and 
ee 
made. 


(2) Special rule for part-time, seasonal 
and temporary employees—{i) In 
general. A part-time, seasonal or 
temporary employee is not a qualified 
participant on a given day unless any 
benefit relied upon to satisfy the 
requirements of paragraph (d)(1) of this 
section is 100-percent nonforfeitable on 
that day. 
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(ii) Definitions of part-time, seasonal 
and temporary employee. A part-time 
employee is any employee who 
normally works 20 hours or less per 
week. A seasonal employee is any 
employee who normally works on a full- 
time basis less than 5 months in a year. 
Thus, for example, individuals who are 
hired annually by a political subdivision 
during the tax return season in order to 
process incoming returns and work full- 
time over a 3-month period are seasonal 
employees. A temporary employee is 
any employee performing services under 
a contractual arrangement with the 
employer of 2 years or less duration 
(without regard to extensions). An 
employee will not be treated as a 
temporary employee for purposes of this 
rule solely because he or she is included 
in a unit of employees covered by a 
collective bargaining agreement of 2 
years or less duration. Also, for 
purposes of this rule, elected officials 
are not considered part-time, seasonal 
or temporary employees. 

(3) Alternative lookback rule—{i) In 
general, An employee may be treated as 
a qualified participant in a retirement 
system throughout a calendar year if he 
or she was a qualified participant in 
such system (within the meaning of 
paragraphs (d) (1) and (2) of this section) 
at the end of the plan year of the system 
ending in the previous calendar year. 
This rule is illustrated by the following 
examples: 


Example 1. A political subdivision 
maintains a retirement system within the 
meaning of paragraph (e)(1) of this section. 
An employee is a qualified participant within 


. the meaning of paragraph (d)(1) of this 


section in the retirement system on the last 
day of the plan year ending on May 31, 1995. 
If the alternative lookback rule is used to 
determine FICA liability, no such liability 
exists with respect to the employee or 
employer for calendar year 1996 by reason of 
section 3121(b)(7)(F). The same result would 
apply if the determination is being made with 
respect to calendar year 1992 and the 
lookback year was the plan year ending May 
31, 1991, even though that plan year ended 
before the effective date of section 
3121(b)(7)(F). : 
Example 2. A political subdivision 

maintains an elective defined contribution 

plan described in section 457(b) of the Code. 
ie employee is eligible to participate in the 
plan but does not elect to contribute for a 
plan year. Under the general rule of 
paragraph (d)(1) of this section, the employee 
is not a qualified participant in the plan 
during the plan year because contributions 
sufficient to meet the minimum retirement 
benefit requirement of paragraph (e)(2) of this 
section are not being made. However, if an 
employee's status as a qualified participant is 

determined under the alternative 

lookback rule, then the employee is a 
qualified participant for the calendar year in 
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which the determination is being made if he 
or she was a qualified participant as of the 
Ve 


(ii) Application in first year 


system (within the meaning 
paragraph (e){1) of this section) if and 
only if it is reasonable on da 


{ the 
meaning of paragraphs (d) (1) and (2) of 
this section} on the last day of such 
year. The rule in this paragraph (d)(3){ii) 
may not be used to treat an employee as 
a qualified participant until the 
employee actually becomes a 
participant in the retirement system. If 
this reasonable belief is correct, and the 
employee is a qualified participant on 
the last day of his or her first plan year 
of So then the 

from employment in — s1zi(bW7) 
will apply without 
$121(b)(7)(F) to services of f the chines 
for the balance of the calendar year in 
which the plan year ends. For purposes 
of Ginpesaaails Kanak tenemelitn 
assume the establishment of a new plan 
until such establishment actually occurs. 
This rule is illustrated by the following 
example: 


within the meaning of 
system 
paragraph (e)(1) of this section and uses the 
alternative lookback rule of this paragraph 
(d)(3). Under the terms of the plan, service 
during a plan year is not credited for accrual 
purposes unless a participant hes at least 
1,009 hours of service during the year. A 
page daentie 72.80 yer gen 
in the second month of the plan 

reasonable to believe that the employee will 
aa 
last day of his or her first 

participation and thereby as 

paar recom Je de 
benefit that satisfies the minimum retirement 


plan year. If the employee is a 

participant on the last day of his or her first 
plan year of participation, then the exemption 
from employment for purposes of FICA will 
apply to services of the employee for the 
balance of the calendar year in which the 
plan year ended. 


(iii) Application in last year 
participation. If the alternative 
rule is used, an employee may be 


treated as a qualified participant on any 
given day during his or her last year of 
retirement 


participation in a system 
(within the meaning of paragraph (e)(1) 
of this section) if and only if it is 


reasonable to believe on such day that 
Goeuenrsaaue qr 

t (within the meaning of 
RC eee nat 
on his or her last day of 
For purposes of this paragraph (a)(s) Gi), - 
an employee's last year of participation 
means the plan yeer that the employer 
reasonably ascertains is the final year of 
such employee's participation (e.g., 
where the employee has a scheduled 
retirement date or where the employer 


taken into account in determining 
allocations to the employee's account 
for the plen year unless, under all of the 
facts and circumstances, such 
arrangement is not a device to avoid the 
imposition of FICA taxes. An 
arrangement under which compensation 
taken into account is limited to the wage 
base described in section ssi) is 
not considered a device to avoid FICA 
taxes by reason of such limitation. This 
rule is — by the following 


within 
(oa) of this section. Under the plan « 
portion of each participant's compensation in 
the final month of every plan ysar is 


year following 
po bch ech ersten ede 


(v) Consistency requiremen 

with calendar year 1908, if the 
alternative lookback rule is used to 
determine whether an employee is a 
qualified participant, it must be used 
cons: from year to year and with 
respect to all employees of the State, 
political subdivision or instrumentality 
thereof making the determination. If a 
retirement system is sponsored by more 
- one State, ee subdivision or 


regret apples sopartl fo ach 


a Picstieent ob diatadbimiatiabpaste 
(i) In general. in general, the rules of this 
paragraph (d) apply equally to former 
participants who continue to perform 
service for the same employer or who 
raiues ofier 9 Donel Se careeee. see. tot 
example, a former employee 4 
deferred benefit under a defined benefit 
retirement system who is reemployed 


sys 
reemployed if his or her total 
under the system meets 
benefit 


e minimum retirement 
eee een en ane 
into account all periods 
ol onatiaehelesoearehantioe 
account under that paragraph). 


An employee who is a former 


subdivision 

ity and is either in pay 
status (i.e., is currently 
retirement benefits) under the retirement 
system or has reached normal 
retirement age under such retirement 
system is deemed to be a qualified 
participant in such retirement system 
S aeedudedabnacinematedn 
continues to accrue a benefit or whether 
the distribution of benefits under the 
retirement system has been suspended 
pending cessation of services. 

(a) Definition of retirement system— 
(1) Requirement that system provide 
retirement-type benefits. For purposes 
of section $3121({b}(7)(F), a retirement 


determined under the facts and 
circumstances of each case. For 


example, a plan providing only retiree 
health 


system 
legal form of the system is generally not 
relevant. Thus, for example, a retirement 
system may include a plan described in 
section 401(a), an annuity plan or 
contract under section 403 or a plan 
described in section 457(b) or (f) of the 
Internal Revenue Code. The Social 
=. Da ee nino 


for purposes of section 
SLEUUN7 NE) and this section. These 
rules are illustrated by the following 
examples: 
Example 1. Under an employment 
arrangement, a ao of an ee? 
compensation is deferred for 
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arrangement is not a retirement system for 
purposes of section 3121(b 

Example 2. An individual holds two 
positions with the same political subdivision. 
The wages earned in one position are subject 
to FICA tax pursuant to an agreement (under 
section 218 of the Social Security Act) 
between the Secretary of Health and Human 
Services and the State in which the political 
subdivision is located. Because the Social 
Security system is not a retirement system for 
purposes of section 3121(b)(7)(F), the 
exception from t in section 
3121(b)(7) does not to service in the 
wren position unless the employee is 

a member of a retirement system of 

be political subdivision. 

(2) Requirement that system provide 
minimum level of benefits—{i) In 
general. A pension, annuity, retirement 
or similar fund or system is not a 
retizement system with respect to an 
employee unless it provides a retirement 
benefit to the employee that is 
comparable to the benefit provided 
under the Old-Age portion of the Old- 
Age, Survivor and Disability Insurance 
program of Social Security. Whether a 
retirement system satisfies this 
requirement is y determined on 
an individual-by-individual basis. Thus, 
for example, a pension plan that is not a 
retirement system with respect to an 
employee may nevertheless be a 
retirement system with respect to other 
employees covered by the system. 

(ii) Defined benefit retirement 
systems. A defined benefit retirement 
system maintained by a State, political 
subdivision or instrumentality thereof 
satisfies the requirements of paragraph 
(e)(2){i) of this section with respect to an 
employee on a given day if and only if, 
on that day, the employee has an 
accrued benefit under the system that 
entitles the employee to an annual 
benefit commencing on or before his or 
her Social Security retirement age that is 
at least equal to the annual Primary 
Insurance Amount the employee would 
have under Social Security. For this 
purpose, the Primary Insurance Amount 
an individual would have under Social 
Security is determined as it would be 
under the Social Security Act if the 
employee had been covered under 
Social Security for all periods of service 
with the State, political subdivision or 
instrumentality, had never performed 
service for any other employer, and had 
been fully insured within the meaning of 
section 214{a) of the Social Security Act, 
except that all periods of service with 
the State, political subdivision or 
instrumentality must be taken into 
account (i.e., without reduction for low- 
e 


years). 
(iii) Defined contribution retirement 
systems. A defined contribution 
retirement system maintained by a 


State, political subdivision or 
instrumentality thereof satisfies the 

requirements of paragraph (e)(2)(i) of 
this section with respect to an employee 
if and only if allocations to the 
employee's account (not including 
earnings) for a period are at least 7.5 
percent of the employee's wages (within 
the meaning of section 3121(a) and 
$121(v)) for service for the State, 
political subdivision or instrumentality 
during the period. A retirement system 
does not satisfy this requirement unless 
employees’ accounts are credited with 
earnings at a rate that is reasonable 
under all the facts and circumstances, or 
the accounts are held in a separate trust 
that is subject to general fiduciary 
standards and employees’ accounts are 
credited with actual earnings on the 
trust fund. 

(iv) Additional testing methods. 
Additional testing methods may be 
designated by the Commissioner in 
revenue procedures, revenue rulings, 
notices or other documents of general 
applicability. 

(f) Transition rules—{1) Application 
of qualified participant rules during 
1991. An employee may be treated as a 
qualified participant in a retirement 
system (within the meaning of - 
paragraph (e)(1) of this section) on a 
given day during the period July 1 
through December 31, 1991, if it is 
reasonable on that day to believe that 
he or she will be a qualified participant 
under the general rule in paragraph 
(d)(1) and (2) of this section at the end of 
the plan year that includes such day. For 
purposes of this paragraph (f)(1), given 
the facts and circumstances of a 
particular case, it may be reasonable to 
assume that the terms of a plan will be 
changed or that a new retirement system 
will be established by the end of 
calendar year 1992, as long as 
affirmative steps have been taken to 
accomplish this result. These rules are 
illustrated as follows: 


Example. A State maintains a defined 
benefit plan that satisfies the requirements of 
paragraph (e) of this section. The plan does 
not cover a particular class of full-time 
employees as of July 1, 1991. However, in 
light of the enactment of section 3121(b)(7){F), 
State officials administering the plan for the 
State intend to request that the legislature 
amend the State statute to include that class 
of employees in the existing plan and 
otherwise to modify the terms of the plan to 
meet the requirements of section 3121(b)(7)(F) 
and this section. The State legislature meets 
from January to March each year. State 
officials administering the plan have 
publicized the proposed amendment 
providing for the addition of these employees 
to the plan. Under the transition rule for 1991, 
if it is reasonable to believe that the 
legislature will pass this bill in the 1992 
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session and provide retroactive coverage to 
July 1. 1001, service by the employees who 

be covered under the plan by reason of 
= amendment is not treated as employment 
by reason of section 3121(b)(7)(F) during the 
period prior to January 1, 1992. 

(2) Additional transition rules for 
plans in existence on November 5, 
1990—{i) Application of minimum 
retirement benefit requirement in plan 
years beginning before 1993—{A) In 
general. A retirement system is not 
subject to the minimum retirement 
benefit requirement of paragraph (e)(2) 
of this section for any plan year 
beginning before January 1, 1993, 
provided that the plan is a defined 
benefit retirement system and was 
maintained by the State, political 
subdivision or instrumentality for its 
employees on or before November 5, 
1990. A retirement system is not 
described in this paragraph (f)(2)(i)(A) if 
there has been either a material 
decrease in the level of retirement 
benefit under the retirement system or a 
material increase in coverage under the 
retirement system pursuant to an 
amendment adopted subsequent to 
November 5, 1990. Whether such a 
material decrease in benefits or material 
increase in coverage has occurred is 
determined under the facts and 
circumstances of each case. A decrease 
in benefits is not material to the extent 
that it does not decrease the benefit 
payable at normal retirement age. For 
purposes of this paragraph (f)(2)(i)(A), a 
material increase in coverage does not 
occur solely by reason of adding new 
hires or new employer groups to the 
plan. These rules are illustrated by the 
following examples: 


Example 1. A plan that was in existence on 
November 5, 1990, is subsequently amended 
to include part-time employees. Previously, 
this class of employees was not covered 
under the retirement system. The plan must 
meet the minimum retirement benefit 
requirement beginning in the plan year for 
which the amendment is effective, because 
an increase in coverage occurs where 
coverage is extended to a class of employees 
that have previously been excluded under the 
retirement system. 

Example 2. The retirement formula under a 
retirement system that was in existence on 
November 5, 1990, is amended to use career 
average compensation instead of a high 3- 
year average, without any increase in the 
benefit formula. This amendment constitutes 
a material decrease in the level of benefit 
under the retirement system. Therefore, the 
retirement system is subject to the minimum 
retirement benefit requirement for the plan 
year for which the amendment is effective 
and for all succeeding plan years. 


(B) Treatment in plan years beginning 
after 1982 of benefits accrued during 
previous plan years. The general rule 
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that a defined benefit retirement system 
satisfies the minimum retirement benefit 
requirement on the basis of total 
benefits accrued to date is modified for 
plans in existence on November 5, 1990. 
If a defined benefit retirement system in 
existence on November 5, 1990, does not 
meet the minimum retirement benefit 
requirement solely because the benefits 
accrued for an employee as of the last 
day of the last plan year 

before January 1, 1993, do not meet the 
minimum retirement benefit requirement 
of paragraph (e)(2) of this section with 
respect to service and compensation 
before that time, then the retirement 
system will be deemed to comply with 
the requirements of paragraph (e)(2) of 
this section if the future service accruals 
would comply with the requirement of 
paragraph (e)(2) of this section. This rule 
is illustrated by the following example: 


Example. A defined benefit plan 
maintained by a State was in existence on 
November 5, 1990. It provides a retirement 
benefit on the last day of the 1992 plan year 
that is insufficient to satisfy the requirements 
of paragraph (e)(2) of this section based on 
employees’ total service and compensation 
with the State at that time. The plan will 
nevertheless satisfy the requirements of 
paragraph (e)(2) of this section if it is 

amended to provide benefits sufficient to 
satisfy the requirements of paragraph (e (o)(2) of 
the section based on employees’ service 
compensation in plan years beginning aft > 
December 31, 1992. 

(ii) Application of qualified 
participant rules. If a retirement system 
is exempt from the minimum retirement 
benefit requirement of paragraph (e)(2) 
of this section by reason of the 
transition rule in paragraph (f)(2)(i)(A) of 
this section, an employee may be 
treated as a qualified participant in the 
system on a given day if, on that day, he 
or she is actually a participant in the 
retirement system, and, on that day, it is 
reasonable to believe that he or she will 
actually accrue a benefit before the end 
of the plan year of such retirement 
system in which the determination is 
made. A participant is not treated as 
accruing a benefit for purposes of this 
rule if his or her accrued benefits 
increase solely as a result of an increase 
in compensation. However, an employee 
is treated as a qualified participant for a 
plan year if the employee satisfies all of 
the applicable conditions for accruing 
the maximum current benefit for such 
year but fails to accrue a benefit solely 
because of a uniformly applicable 
benefit limit under the plan. In addition, 
an employee may be treated as a 
qualified participant in the system on a 
given day if he or she is a re-hired 
annuitant within the meaning of 
paragraph (d)(4)({ii) of this section. This 


rule is illustrated by the following 
example: 


Example. A political subdivision maintains 
a defined benefit plan that is a retirement 
system within the meaning of paragraph 
(e)(1) of this section but does not satisfy the 
requirements of paragraph (¢)(2) of this 
section. If the plan is not subject to the 
minimum retirement benefit requirement, an 
employee who is a participant in the 
retirement system as of the end of a plan year 
beginning before January 1, 1993, and may 
reasonably be expected to accrue a benefit 
under the plan by the end of such plan year 
may be treated as a qualified participant in 
the retirement system the plan 


throughout 
year regardless of the actual size of the 
accrual. 


Fred T. Goldberg, Jr., 

Commissioner of Internal Revenue. 

[FR Doc. 91-8173 Filed 4-8-61; 8:45 am] 
BILLING CODE 4890-01-4 


FEDERAL COMMUNICATIONS 
COMMISSION 


47 CFR Part 73 

[MM Docket No. 91-94, RM-7662) 
Radio Broadcasting Services; La 
Crescent, MN 


AGENCY: Federal Communications 
Commission. 


ACTION: Proposed rule. 


summary: This document requests 


comments on a petition filed by White 
Eagle Broadcasting, Inc., proposing the 
substitution of Channel 274C3 for 
Channel 274A at La Crescent, 
Minnesota, and modification of the 
license for Station KQEG to specify 
operation on Channel 274C3. Proposed 
tes for Channel 274C3 are 43— 
45-30 and 91-17-00. 
DATES: Comments must be filed on or 
before May 28, 1991, and reply 
comments on or before June 12, 1991. 
ADDRESSES: Federal Communications 
Commission, Washington, DC 20554. In 
addition to filing comments with the 
FCC, interested parties should serve the 
petitioner, or its counsel or consultant, 
as follows: J. Richard Carr, Peper, 
Martin, Jensen, Maichel and Hetlage, 
1875 Eye Street NW., suite 1200, 
Washington, DC 20006 (Counsel for the 
petitioner). 
FOR FURTHER INFORMATION CONTACT: 
Kathleen Scheuerle, Mass Media 
Bureau, (202) 634-6530. 
SUPPLEMENTARY INFORMATION: This is a 
synopsis of the Commission's Notice of 
Proposed Rule Making, MM Docket No. 
91-04, adopted March 27, 1991, and 
released April 5, 1991. The full text of 
this Commission decision is available 
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for inspection and copying during 
normal business hours in the FCC. 
Dockets Branch (room 230), 1919 M 
Street NW., Washington, DC. The 
complete text of this decision may also 
be purchased from the Commission's 
copy contractors, Downtown Copy 


Center, (202) 452-1422, 1714 2ist Street 


NW., Washington, DC 20036. 

Provisions of the Regulatory 
Flexibility Act of 1980 do not apply to 
this proceeding. 
Members of the public should note 
that from the time a Notice of Proposed 
Rule Making is issued until the matter is 
no longer subject to Commission 
consideration or court review, all ex 
parte contacts are prohibited in 
Commission proceedings, such as this 
one, which involve channel allotments. 
See 47 CFR 1.1204(b) for rules governing 
permissible ex parte contacts. 

For information regarding proper 
procedures for comments, see 47 CFR 
1.415 and 1.420. 


List of Subjects in 47 CFR Part 73 
Radio broadcasting. 

Federal Communications Commission. 

Andrew J. Rhodes, 

Acting Chief, Allocations Branch, Policy and 

Rules Division, Mass Media Bureau. 

[FR Doc. 91-8458 Filed 4-98-91; 8:45 am] 

BILLING CODE 6712-01-44 


DEPARTMENT OF TRANSPORTATION 
National Highway Traffic Safety 
Administration 


49 CFR Part 571 
[Docket No. 78-19; Notice 02] 
RIN 2127-AA45 


Federal Motor Vehicle Safety 
Standards; Pedestrian impact 
Protection 


AGENCY: National Highway Traffic 
Safety Administration (NHTSA), 
Department of Transportation. 
action: Termination of rulemaking 
proceeding. 


SUMMARY: This notice terminates * 
rulemaking proceeding that began 

1961, when NHTSA published a aie 
of proposed rulemaking (NPRM) on a 
new standard for pedestrian leg 
protection. After further research and 
analysis, the agency has determined that 
there is not sufficient indication that the 
proposal would lead to improved 
pedestrian protection. 

FOR FUTHER INFORMATION CONTACT: 
Samuel Daniel, Office of Vehicle Safety 





Standards, NRM-12, National Highway 
Traffic Safety Administration, 400 

Seventh St., SW., ee DC 20590. 
Telephone: (202) 366-4921. 


SUPPLEMENTARY INFORMATION: On 
January 22, 1981 NHTSA published an 


impact protection. The proposed 
would have limited the amount of force 
that could be exerted by a vehicle's 
front structure, particularly the bumper, 
on an adult pedestrian's leg in a crash. 
The proposed test t involved 


materials for vehicle bumpers. (Docket 
No. 78-19-NO1). 

The agency’s decision to issue the 
NPRM was based in part on tests of a 
1978 model year Pontiac LeMans that 


prod The 
agency believed that if the feasibility of 
the severity of trian 


reducing pedes 
impacts could be demonstrated with the 
LeMans, 


the results could be applied to 
other production vehicles. (46 FR at 
7016). The agency tested the LeMans by 
impacting it with instrumented test 
dummies, and found that there was a 
marked lessening of the peak 
accelerations on the test dummies. 
After the NPRM was published, a 
trend emerged toward lower passenger 
car front structures (“profiles”). The 
agency conducted impact tests on a 1984 
Mazda 626, a vehicle with a low frontal 
profile, to evaluate the performance of 
the vehicle designs. NHTSA replaced 
ee 
jumper that was designed to meet 

deflection 


bumper would reduce the injury severity 
to the leg when the bumper was on a 
low profile vehicle. 


protection, the agency has no reason to 
mandate the soft bumper. Thus, NHTSA 
See ee ee 
action. 


pedestrian safety. The agency 
announced in the 1981 NPRM that 


termina‘ 

child and adult pedestrian head and 
upper body impacts. The agency has 

ciuibeinneuichdate Qeinnstohalen, 

and will continue the program for both 

child and adult pedestrian protection. 

Issued on April 4, 1991. 

Barry Felrice, 

Associate Administrator for Rulemaking. 

[FR Doc. 91-6295 Filed 48-01; 8:45 am] 

BILLING CODE 4910-00-14 


DEPARTMENT OF COMMERCE 
National Oceanic and Atmospheric 
Administration 


50 CFR Part 646 
[Docket No. 910482-1082] 
Snapper-Grouper Fishery of the South 
Atlantic 


AGENCY: National Marine Fisheries 
Service (NMFS), NOAA, Commerce. 
ACTION: Proposed rule. 


(FMP}, as amended. This notice 
proposes a quota of up to three million 
pounds (1,360,791 kilograms), whole 
weight, as follows: one million pounds 


through July 15, 1991, and July 16, 1991, 
through October 15, 1991; with an 
additional one million for the 


pounds 
October 16, 1991, through J: 


period lanuary 
14, 1992, available if analysis of current 


data indicates that it is the appropriate 
harvest level for the resource. The 
intended effect is to protect the 
wreckfish resource. 

DATES: Written comments must be 
received on or before April 25, 1991. 
ADDRESSES: Copies of documents 
supporting this action may be obtained 
from the South Atlantic Fishery 
Management Council, Southpark 
Building, Suite 306, One Southpark 
Circle, Charleston, South Carolina 
29407-4699. 
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Comments on the proposed rule 
should be sent to Peter J. Eldridge, 
Southeast Region, NMFS, 9450 Koger 
Boulevard, St. Petersburg, Florida 33702. 
FOR FURTHER INFORMATION CONTACT: 
Peter J. Eldridge, 813-893-3722. 
SUPPLEMENTARY INFORMATION: Snapper- 
grouper species, including wreckfish, are 

managed under the FMP, prepared by 
the South Atlantic Fishery Management 
Council (Council), and its implementing 
regulations at 50 CFR part 646, under the 
authority of the Magnuson Fishery 
Conservation and Management Act 
(Magnuson Act). 

In accordance with procedures 
approved in Amendment 3 to the FMP, 
the Council convened an assessment 
group to assess the condition of the _ 
wreckfish resource. Based on the group's 
report and a public hearing on that 
report, the Council has recommended a 
wreckfish quota of up to 3 million 
pounds (1,360,791 kilograms}, whole 
weight. One million pounds (453,597 
kilograms) of the quota would be 
available when the fishing season opens 
on April 16, 1991. An additional one 
million pounds (453,597 kilograms) 
would be available on July 16, 1991. If 
current data on catch per unit of effort 
and mean size indicate that the 
wreckfish resource can sustain 
additional harvest without significant 
danger of being overfished, an 
additional one million pounds (453,597 

)} would be available on 

October 16, 1991. If the data indicate the 
wreckfish resource is in danger of being 
overfished, the Secretary will close the 
fishery for the remainder of the fishing 

year at the two million pound harvest 
level by notice in the Federal Register. 
Upon attainment of each of the above 
quotas, the fishery would be closed until 
an additional quota became available. 

The Council proposed this action 
because (1) it spreads the harvest of 
wreckfish over a greater portion of the 
year, thus reducing the = ome han a 
aon will be radically reduced beca 
of temporary overabundance; (2) it 
provides time to evaluate the status of 
the resource in this relatively new 
oe and (3) it provides flexibility in 

determining the annual total allowable 
catch, thus ensuring a balance between 
the danger of overfishing and the waste 
of underutilization. 

In the final rule to implement 
Amendment 3 to the FMP (56 FR 2443, 
January 23, 1991}, NOAA announced 
that a multiplication factor of 1.18 was 
va applied to the weight of 

rated wreckfish to determine 
sauna whole weight. A 
multiplication factor is required because 
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wreckfish are normally landed in 
eviscerated form. Recent scientific 
information indicates that a 
multiplication factor of 1.11 more 
correctly represents the relationship of 
eviscerated to whole weight, and that 
factor will be used when the wreckfish 
fishery opens on April 16, 1991. 


Other Matters 


This action is authorized by 50 CFR 
646.25 and complies with E.O. 12291. 


List of Subjects in 50 CFR Part 646 


Fisheries, Fishing, Reporting and 
recordkeeping requirements. 

Dated: April 5, 1991. 
Michael F. Tillman, 
Acting Assistant Administrator for Fisheries, 
Nationa! Marine Fisheries Service. 

For the reasons set forth in the 
- preamble, 50 CFR part 646 is proposed 
to be amended as follows: 


PART 646—SNAPPER-GROUPER 
FISHERY OF THE SOUTH ATLANTIC 


1. The authority citation for part 646 
continues to read as follows: 


Authority: 16 U.S.C. 1801 et seq. 


2. Section 646.24 is revised to read as 
follows: 


$646.24 Wreckfish quota and closure. 

(a) Persons fishing for wreckfish are 
subject to a quota of up to 3 million 
pounds (1,360,791 kilograms), whole 
weight, each fishing year, distributed as 
follows: 

(1) A quota of one million pounds 
(453,597 kilograms) is available on April 
16; 

(2) A quota of one million pounds 
(453,597 kilograms) is available on July 
16; and 

(3) A quota of one million pounds 
(453,597 kilograms) is available on 
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October 16, unless the fishery is closed 
for the remainder of the fishing year by 
notice in the Federal Register. 

(b) When a quota specified in 
paragraph (a) of this section is reached, 
or is projected to be reached, the 
Secretary will publish a notice to that 
effect in the Federal Register. After the 
effective date of such notice, until an 
additional quota is available, wreckfish 
may not be harvested or possessed in or 
from the EEZ and the purchase, barter, 
trade, offer for sale, and sale of 
wreckfish taken from the is 
prohibited. This prohibition does not 
apply to trade in wreckfish that were 
harvested, landed, and bartered, traded, 
or sold prior to the effective date of the 
notice in the Federal Register and were 
held in cold storage by a dealer or 
processor. 


[FR Doc. 91-8418 Filed 4-5-1; 11:19 am] 
BILLING CODE 3610-22-M 





Committee Act (5 U.S.C. App. 
2). The advice received from the 


issues with the most significant being 
the following: 

Uruguay Round of Multilateral Trade 
Negotiations—Committee discussions 
concentrated on developments related 
to the preparation and tabling of U.S. 
negotiating proposals and on building 
domestic and international support for 
comprehensive market-oriented reforms. 


Discussions also centered on 
proposals made by other countries and/ 
or the chairman of the Agricultural 
Negotiating Group for an agricultural 
agreement. 

Section 1132 of the Food Security Act 
of 1985—The committees reviewed the 
1989 annual report under 
Section 1132. This report describes 
agricultural production and trade 
policies of more than 100 countries. It 
identifies foreign government programs 
that aid agricultural export or impede 
agricultural imports from the United 
States. It also identifies market 
opportunities for U.S. agricultural 
exports. The committees developed 
specific recommendations for action to 
be taken by the Federal Government 
and private industries to reduce the 
foreign trade barriers and to expand 


export opportunities identified in the 
report. 


Food, Agriculture, Conservation, and 
Trade Act of 1990 (1980 Farm Act)—The 
committees provided advice and 
comment for use in developing the 1990 
Farm Act. 

U.S.-Mexico Free-Trade 
The committees provided advice and 
comment for use in the development of a 


U.S.-Canada Free-Trade Agreement— 
The committees provided advice and 
— regarding issues arising under 

the agreement, including issues with 
respect to implementation, snapback, 
tariff reductions, accelerated tariff 
reductions, Canadian milk production, 
and broiler hatching eggs and chick 
import quotas. The agreement took 
effect in January 1989. 

Other Issues—The committees 
discussed the Presidential Economic 
Summit in Houston, Texas; the Dairy 
Export Incentive Program; sanitary and 
phytosanitary health regulations or 
issues; trade access to the Far and Near 
East (including Australia and Israel); the 
Taiwan wine accord; the a. 
Enhancement Program (EEP), the 
Acreage Reduction Program(ARP), and 
the Targeted Export Assistance (TEA) 
which is currently titled Market . 
Promotion ; Taiwan's high 
quality beef tariff binding; U.S.-Korea 
and U.S.-Japan beef agreements; Japan's 
peanut quota; the entry of Spain and 
Portugal into the European Community; 
the U.S.-Soviet bilateral trade 
agreement; a USSR processed foods 
team report; dispute settlement panel 
reports under the General Agreement on 
Tariffs and Trade (GATT) on U.S. 
import restrictions on sugar and sugar 
— products; and tobacco 


“hae of the above committee 
discussions are not available since 
meetings and advice given are open only 
to members of the committees in 
accordance with section 135(f)(2) of the 
Trade Act of 1974, as amended (19 
U.S.C. 2155(£)(2)). 

Issued at Washington, DC this 29th day of 
March 1991 
Duane Acker, 

Administrator, Foreign Agricultural Service. 
[FR Doc. 91-8437 Filed 4-0-01; 8:45 am] 
BILLING CODE 2410-10-44 


Meeting 


agency: Christopher Columbus 
Quincentenary Jubilee Commission. 
action: Notice of meeting. 

summary: This notice announces a 
forthcoming meeting of the Christopher 
Columbus Quincentenary Jubilee 
Commission, a commission 
established in 1984 (Pub. L. 98-375). The 
——= be held in Washington, DC, 
and be chaired by Commissioner 
Frank J. Donatelli. 


DATES: Plenary Sessions: Thursday, 
April 4, 1991, from 2 p.m. to 5 p.m. 
(Open), Friday, April 5, 1991, from 9:30 


aporesses: All meetings will be held at 
the Mayflower Hotel, 1127 Connecticut 
Avenue, Washington, DC 20036. 


FOR FURTHER INFORMATION CONTACT: 
James Kuhn, Executive Director (202) 
632-1992. 


SUPPLEMENTARY INFORMATION: The 
Commission will review proposals for 
endorsement submitted by interested 
individuals and organizations. 


Executive Director. 
[FR Doc. 91-8395 Filed 4-9-1; 8:45 am] 


AGENCY: National Marine Fisheries 
Service (NMFS), NOAA, Commerce. 


ACTION: Notice of receipt of request for a 
letter of authorization. 


SUMMARY: NMFS has received a request 
from Amoco Production Corporation - 
and Shell Western E&P Inc. for a Letter 
of Authorization that would allow a take 
of marine mammals (by harassment) 
incidental to exploration activities in the 
Beaufort Sea and the Chukchi Sea 
during the 1991 open-water season. 


Dates: Comments should be received no 
later than May 10, 1991. 
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appresses: Dr. Nancy Foster, Director, 
Office of Protected Resources 1335 East- 
West Highway, Silver MD 20910. 
A copy of the requests may be obtained 
by writing to this address or by 
telephoning the contacts listed below. 
FOR FURTHER INFORMATION CONTACT: 
Margaret C. Lorenz, Office of Protected 
Resources, NMFS, (301) 427-2322 or Ron 
Morris, Western Alaska Field Office, 
(907) 271-5008. 

SUPPLEMENTARY INFORMATION: 


Background 

Regulations governing the taking of 
marine mammals incidental to oil and 
exploration activities in Alaska were 
published July 18, 1990 (55 FR 29214). 
The regulations are based on section 
101(a)(5) of the Marine Mammal 
Protection Act and NMFS’ 
determination that the taking of six 
species of marine mammals (bowhead, 
gray and beluga whales and bearded, 
ringed and spotted seals) incidental to 
exploratory activity in the Beaufort and 
Chukchi Seas will have a negligible 
impact on the species or stocks and will 
not have an unmitigable adverse impact 
on the availability of the species or 
stock for subsistence uses. The 
regulations include permissible methods 
of taking, and require exploration 
companies to monitor the effects of their 
activities on marine mammals and to 
cooperate with the Alaska native 
communities to ensure that marine 
mammals are available for subsistence. 

A Letter of Authorization must be 
requested annually by each group or 
individual conducting an exploratory 
activity where there is the likelihood of 
taking any of the six species of marine 
mammals identified in the regulations. 
NMFS grants the Letters based on a 
determination that the total level of 
taking by all applicants in any one year 
is consistent with the estimated level of 
activity used to make a finding of 
negligible impact and a finding of no 
unmitigable adverse impacts. 

The regulations require the applicant 
to submit a request for a Letter of 
Authorization at least 90 days before the 
activity is scheduled to begin. NMFS 
must publish notices of each request in 
the Federal Register with an opportunity 
for public comment. 

Requests for Letter of Authorization 
must include a plan of cooperation that 
identifies what measures have been and 
will be taken to minimize any adverse 
effects on the availability of marine 
mammals for subsistence uses. It must 
include a description of the activity 
including the methods to be used, the 
dates and duration of the activity, and 
the specific location. Also, it must 


include a site-specific plan to monitor 
the effects on marine mammals that are 
present during exploratory activities. 
Summary of Request from Amoco 

On March 27, 1991, NMFS received a 
request from Amoco Production 
Company for a Letter of Authorization 
that would allow non-lethal takes of 
bowhead, gray and beluga whales and 
bearded, and spotted seals 
incidental to planned exploratory 
drilling operations, known as the 
Galahad Prospect, during the 1991 
water season in the Beaufort Sea 
coast of Alaska. The request rae te a 
description of the specific operations 
Amoco plans to conduct, the measures it 
has employed and will continue to 
implement to minimize any potential 
conflicts between those activities and 
subsistence hunting, and a plan to 
sem ee effects of the activities on 


exloratary wl atts 


cae —— tions ‘an 
and e opera 4 
November 1991. The Galahad Prospect 
is located in the eastern Alaska Beaufort 
Sea about 32.2 miles from Barter Island 
and 74.4 miles from Prudhoe Bay. Short- 
term effects may result from noise, 

and ice managment. 
The planned activity is located 30 miles 
from shore and 34 miles from the nearest 
subsistence hunting community 
(Kaktovik). Amoco has met with the 
residents of Nuiqsut, Kaktovik and 
Barrow to brief them about the 
operations planned at the Galahad 
Prospect. The request includes a site- 
specific plan to monitor the effects of 
exploratory activities on marine 
mammals, 


Summary of Request from Shell 
Western E&P Inc. 


On April 3, 1991, NMFS received a 
request from Shell Western E&P Inc. 
(SWEP) for a Letter of Authorization 
that would allow non-lethal takes of 
bowhead, gray and beluga whales and 
bearded, and spotted seals 
incidental to its planned oil and gas 
exploratory operations during the 1991 
open-water season in the Chukchi Sea 
off the coast of Alaska. The request 
includes a description of the specific 
operations to be conducted, the 
measures SWEPI has taken, and will 
continue to take, to minimize potential 
conflicts between exploration activities 
and subsistence hunting, and a plan to 
monitor the effects of operations on 
marine mammals. SWEP! anticipates 
completing the of an exploratory 
well at its Crackerjack Prospect that 
was started last season. If weather and 


ice conditions permit, SWEPI is 
considering drilling another well at 
another prospect in the Chukchi Sea. 
These prospects are located 75 to 200 
miles from the nearest subsistence 
hunting communities. Between March 5 
and March 15, 1991, SWEPI met with the 
communities of Wainwright, Point Lay, 
Point Hope, Barrow and Kotzebue to 
discuss its operations plans for the 1981 
drilling season. Also, SWEPI has 
included in its request a site-specific 
plan to monitor the effects of 
exploratory activities on marine 
mammals. 

Dated: April 4, 1991. 
Nancy Foster, 
Director, Office of Protected Resources. 
[FR Doc. 91-8381 Filed 4-09-01; 8:45 am} 
BILLING CODE 3510-22-48 


On August 17, 1990, notice was 
published in the Federal Register (55 FR 
33742) that an application had been filed 
by the Singapore Zoological Gardens, 80 
Mandai Lake Road, Singapore 2572, for 
a permit to obtain ten (10) California sea 
lions (Zalophus californianus) for public 
display. 

ini ae 
1991, as authorized by the provisions of 
the Marine Mammal Protection Act of 
1972 (16 U.S.C. 1361-1407), the National 
Marine Fisheries Service issued a Permit 
for the above taking, subject to certain 
conditions set forth therein. 

Issuance of this permit is based on a 
finding that the proposed taking is 
consistent with the purposes and policy 
of the Marine Mammal Protection Act. 


The Service has determined that 
Singapore Zoological Gardens offers an 
acceptable program for education or 
conservation purposes. The Singapore 
facilities are open to the public on a 
regular scheduled basis and access to 
the facilities is not limited or restricted 
other than by the charging of an 
admission fee. 

The Permit is available for review by 
appointment in the following offices: 
Office of Protected Resources, National 

Marine Fisheries Service, NOAA, 1335 

East-West Highway, room 7324, Silver 

Spring, Maryland 20910 (301/427- 

2289); and 
Director, Southwest Region, National 

Marine Fisheries Service, NOAA, 300 

South Ferry Street, Terminal Island, 

California 90731 (213/514-6196). 
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Dated: April 5, 1991. 
Nancy Foster, 
Director, Office of Protected Resources, 
National Marine Fisheries Service. 
[FR Doc. 91-8419 Filed 4-9-91; 8:45 am] 
BILLING CODE 3510-22-M 


COMMITTEE FOR THE 


April 4, 1991. 

AGENCY: Committee for the 
Implementation of Textile Agreements 
(CITA). 

action: Issuing a directive to the 


Commissioner of Customs reducing 
limits. 


EFFECTIVE DATE: April 12, 1991. 


FOR FURTHER INFORMATION CONTACT: 
Kim-Bang Nguyen, International Trade 
Specialist, Office of Textiles and 
Apparel, U.S. Department of Commerce 
(202) 377-4212. For information on the 
quota status of these limits, refer to the 
Quota Status Reports posted on the 
bulletin boards on each Customs port or 
call (202) 535-6735. For information on 
embargoes and quota re-openings, call 
(202) 377-3715. 

SUPPLEMENTARY INFORMATION: 


Authority: Executive Order 11651 of March 
3, 1972, as amended; section 204 of the 
Agricultural Act of 1958, as amended (7 
U.S.C. 1854). 


The current limits for certain textile 
products are being reduced to account 
for special carryforward and 
carryforward used during the previous 
agreement period. 

A description of the textile and 
apparel categories in terms of HTS 
numbers is available in the Correlation: 
Textile and Apparel Categories with the 
Harmonized Tariff Schedule of the 
United States (see Federal Register 
notice 55 FR 50756, published on 
December 10, 1990). Also see 55 FR 
51946, published on December 18, 1990. 

The letter to the Commissioner of 
Customs and the actions taken pursuant 
to it are not designed to implement all of 
the provisions of the bilateral 
agreement, but are designed to assist 


only in the implementation of certain of 
its provisions. 

Ronald L. Levin, 

Acting Chairman, Committee for the 
Implementation of Textile Agreements. 


Committee for the Implementation of Textile 

Agreements 

April 4, 1991. 

Commissioner of Customs, 

Department of the Treasury, Washington, DC 
20229 


Dear Commissioner: This directive amends, 
but does not cancel, the directive issued to 
you on December 12, 1990 by the Chairman, 
Committee for the Implementation of Textile 
Agreements. That directive concerns imports 
of certain cotton, wool and man-made fiber 
textiles and textile products and silk blend 
and other vegetable fiber apparel, produced 
or manufactured in the Philippines and 
exported during the twelve-month period 
which began on January 1, 1991 and extends 
through December 31, 1991. 

Effective on April 12, 1991, you are directed 
to amend the directive of December 12, 1990 
to reduce the limits for the following 
categories, as provided under the terms of the 
current bilateral agreement between the 
Governments of the United States and the 


359-0 
.0010, 6112.49.0010, 6211.11.2010, 
6211.11.2020, 6211.12.3003 and 6211.12.3005 (Cat- 


368-0: all HTS numbers except 


a6o400 9018, "ego 00 080, 


H Sri231 boro. 

6112.41.0010, 6112.41.0020, 

6112.41.0040, 6211.11.1010, 

= 11.1020, 6211.11.1010 and 6211.12.1020 (659- 


The Committee for the Implementation of 
Textile Agreements has determined that 
these actions fall within the foreign affairs 
exception to the rulemaking provisions of 5 
U.S.C. 553(a)(1). 
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Sincerely. 
Ronald I. Levin, 
Acting Chairman, Committee for the 
Implementation of Textile Agreements. 
[FR Doc. 81-8410 Filed 4-90-91; 8:45 am] 
BILLING CODE 3510-DR-M 


DEPARTMENT OF DEFENSE 
Department of the Army 


intent to Prepare a Site-Specific 
Environmental impact Statement; 
Chemica! Stockpile Disposal Program 
Intent to prepare a Site-Specific 
Environmental Impact Statement 
(SSEIS) and to initiate the public 
scoping process for the construction and 
operation of a chemical agent disposal 
facility at Lexington-Blue Grass Army 
Depot, Kentucky. 
AGENCY: Department of the Army, DoD. 
ACTION: Notice of intent. 


SUMMARY: This announces the Notice of 
Intent to prepare an SSEIS on the 
potential impact of the design, 
construction, operation and closure of 
the proposed chemical agent 
demilitarization facility at Lexington- 
Blue Grass Army t, Kentucky. The 
proposed facility be used to 
demilitarize all chemical agents and 
munitions currently stored at Lexington- 
Blue Grass Army Depot. Potential 
environmental impacts will be examined 
for several locations of the on-site 
incineration facility and “no action” 
alternatives. The “no action” alternative 
is considered to be continued storage of 
the agents and munitions at the 
Lexington-Blue Grass Army Depot. 
SUPPLEMENTARY INFORMATION: In its 
Record of Decision (53 FR No. 38, py. 
5816-17) for the Final Programmatic 
Environmental Impact Statement on the 
Chemical Stockpile Disposal Program, 
the Department of the Army selected on- 
site disposal by incineration at all eight 
chemical munitions storage sites within 
the continental United States. The — 
has decided that a SSEIS will be 
prepared to assess the site-specific 
health and environmental impacts of on- 
site incineration of chemical agents and 
munitions at the Lexington-Blue Grass 
Army Depot. The first phase of this 
effort will entail the collection and 
analysis of detailed site-specific 
information to ensure that the selected 
programmatic alternative (on-site 
incineration) remains valid for 
Lexington-Blue Grass Army Depot. A 
separate report, required by Congress, 
summarizing this effort will be 
published prior to preparation of the 
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notified of its availability for review. 
Notice of public meeting 
Notice is further given of the Army's 


be held on April 25, 1991, at 6:30 p.m. at 
the Clark-Moore Middle School, 
Richmond, Kentucky. Interested 


attend and submit information and 
comments for consideration by the 


0-5401. 
Individuals desiring to be placed on a 
mailing list to receive additional 
information on the public scoping 
process and copies of the draft and final 
SSEIS should contact the Program 
Manager at the above address. 
Lewis D. Walker, 
Deputy Assistant Secretary of the Army 
(Environment, Safety and Occupational 
Health) OASA (1,L&E) 
[FR Doc. 91-8423 Filed 4-80-01; 8:45 am] 
BILLING CODE 3710-08-M 


Withdrawal of a Notice of intent To 
Prepare and Coordinate an 
Environmental impact Statement 


AGENCY: U.S. Army Corps of Engineers, 


ACTION: Notice to withdraw a notice of 
intent to prepare and coordinate an 
environmental impact statement. 


SUMMARY: This notice withdraws the 20 


June 1989, 54 FR 25894, Notice of Intent 
to Prepare and Coordinate an 
Environmental Impact Statement for the 
Buffalo Metropolitan Area—Lower 
Tonawanda Creek—Flood Damage 
Reduction Study, Niagara and Erie 
Counties, New York. 


The U.S. Army Corps of Engineers, 
Buffalo District has investigated 


Action” based on an evaluation of the 
problems and considered alternatives, 


Action” alternative, the expected 
preparation and coordination of an 
environmental impact statement as 
indicated in the notice of intent 
published in the Federal Register, 54 FR 
25894, will not be necessary. 


FOR FURTHER INFORMATION CONTACT: 
Tod Smith, U.S. Army Corps of 
Buffalo District, 


Engineers, 

Environmental Analysis Section, 1776 
Niagara Street, Buffalo, New York 
14207-3199 (716) 879-4173. 
SUPPLEMENTARY INFORMATION: 


Authority: The subject study was 
conducted under the authority of the Buffalo 
Metropolitan Area—Lower Tonawanda 
Creek—Flood Damage Reduction Study. 


Proposed Action 
See SUMMARY above. 
Alternatives 


Initially, numerous measures and 
eventually, thirteen plans and the “No 
Action” alternative were assessed and 
evaluated. Measures and plans 
(combinations of measures) included: 
[Non-Structural]: flood insurance, flood 
warning, flood proofing, relocation, 
flood plain management, (many of 
which occur to some degree under “No 
Action” without project conditions), and 
[Structural]: retention, clearing 
snagging, channelization, levees, 
floodwalls, and diversions. 

Scoping Process 


Study activities were coordinated 
with government agencies, interest 
groups, and the general public via public 
meetings/workshops, written 
correspondence, telephone 
communication, and report coordination 
(1987-1990). 


Significant Issues 


Considered alternatives were 
assessed and evaluated for engineering 
and economic feasibility, and 
environmental and social acceptability, 
and implementability. 


Scoping Meeting 
No longer applicable. 


Availability 


No longer applicable. 
Kenneth L. Denton, 


Alternate Army Federal Register Liaison 
Officer 


[FR Doc. 91-8349 Filed 4-9-61; 8:45 am] 


AGENCY: Department of Energy. 
ACTION: Notice of noncompetitive 
financial assistance award. 


SUMMARY: The Department of Energy 
(DOE) announces that pursuant to 10 
CFR 600.6(a)(5), it is making a 
noncompetitive financial assistance 
award based on a solicited application 
satisfying the criteria of 10 CFR 
600.7(b)(2)(i)(A) and (D). This award will 
be made under grant number DE-FG01- 
91JE10948 to the International Research 
Center for Energy and Economic 
Development (ICEED) of the University 
of Colorado for the conduct of two 


international conferences to be held 
April 21-24, 1991. 


Scope 
The grant will provide $30,000 in 
funding to ICEED to assist it in 
preparing for and conducting the 
Twelfth International Area Conference 
on April 21-23, 1991, and the Eighteenth 
International Energy Conference on 


initiative and other regional bodies. 
The International Energy Conference, 
whose title this year is “The Oil and Gas 


Topics to be covered include 
privatization, financial elements, 
downstream investment, market 
volatility, long-term production and 
capacity problems, and implications for 
the various energy sectors following the 
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Eligibility 

Eligibility for this award is being 
limited to ICEED. ICEED has planned 
and hosted the International Energy 
Conference for 18 years and the 
International Area Conference for 12 
years. Its extensive knowledge of the 
Middle East, its solid world-wide 
reputation, and its contacts throughout 
academia, industry and governments of 
con: and producing countries, in 
addition to its experience in hosting 
international conferences make ICEED 
uniquely qualified to conduct these 


conferences. 

The term of the t shall be two 
months from the effective date of the 
award. 

FOR FURTHER INFORMATION CONTACT: 
U.S. Department of Energy, Office of 
Placement and Administration, Attn: 
Gretchen Hukill, PR-322.1, 1000 
Independence Avenue, SW., 
Washington, DC 20585. 

Thomas 8. Keefe, 

Director, Operations Division “B”, Office of 
Placement and Administration. 

[FR Doc. 91-8443 Filed 4-0-91; 8:45 am] 
BILLING CODE 6450-01-44 


Energy Information Administration 
Commercial Bulldings Energy 
Consumption: Solicitation of 
Comments for the Design of the 1992 
Commercial 


Bulidings 
Consumption Survey 
AGENCY: Office of Energy Markets and 


End Use, Energy Information 
Administration, Department of Energy. 


action: Notice of request for comments. 


summany: The Energy Information 
Administration (EIA) of the — 
of Energy (DOE) is examining da 
requirements, user needs, costs “a 
respondents, and respondent burden for 
energy consumption and related data for 
the 1992 Commercial Buildings Energy 
Consumption Survey (CBECS). The 
CBECS, which was formerly called the 
Nonresidential Buildings Energy 
Consumption Survey (NBECS), provides 
basic statistical information on the 
consumption of and expenditures for 
energy in commercial buildings, and on 
the energy-related characteristics of 
these buildings. It is designed to meet 
the needs of many users in addition to 
meeting the legislative requirements of 
EIA as specified in section 52(a) of the 
Federal Energy Administration Act of 
1974 (Pub. L. No. 93-275 (FEA)). 

Section 52(a) of the FEA Act requires 
the EIA to establish a national energy 
information system that “* * * shall 
contain such information as is required 


to provide a description of and facilitate 
analysis of energy supply and 
consumption within and affecting the 
United States on the basis of such 
geographic areas and economic sectors 
238 ey: be aapengeinte eee 

The purpose of this Federal Register 
notice is to obtain information on: The 
need for commercial building energy 
consumption data; the types of data that 
can be provided; and the strengths and 
weaknesses of existing commercial 
building energy consumption data. This 
information is required prior to the 
redesign of the CBECS planned for the 
1992 survey cycle. As required by the 
Paperwork Reduction Act, EIA will 
submit a formal request for clearance 
for the 1992 CBECS to the Office of 
Management Budget by March 1, 1992. 
DATES: Written comments must be 
submitted on or before May 10, 1991. If 
you anticipate that you will be 
submitting comments, but find it difficult 
to do so within the period of time 
allowed by this notice, you should 
advise the contact listed below of your 
intentions to do so as soon as possible. 
appresses: Send comments to: Julia D. 
Oliver, (EI-652), Energy Information 
Administration, Department of Energy, 
1000 Independence Avenue SW., 
Washington, DC 20585. Her telephone 
number is (202) 586-5744 and her FAX 
number is (202) 586-9753. 
FOR FURTHER INFORMATION CONTACT: 
Requests for additional information 
should be directed to Ms. Oliver at the 
address listed above. 
eae — 'ARY INFORMATION: 
Il. Request for Comments 


I. Background 

The EIA serves as the Government's 
primary source of energy statistics and 
provides information to the Executive 
Branch, Congress, State and local 
governments, industry and the general 
public. EIA's mission is to ensure that 
accurate, timely, and objective statistics 
on the Nation’s energy position are 
available for use in private and public 
decisionmaking. The legislation that 
created the EIA provides for the 
collection of data on energy supply and 
demand to fulfill these responsibilities. 
As part of its program, the EIA conducts 
energy consumption surveys in the 
residential, residential transportation, 
commercial and manufacturing sectors. 

The CBECS provides basic statistical 
information on the consumption of and 
expenditures for energy in commercial 
buildings, and on the energy-related 
characteristics of these buildings. 
(Previous surveys were conducted in 
1879, 1983, 1986 under the name of the 
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Nonresidential Buildings Energy 
Consumption Survey. As of the 1989 
survey, the title of the survey was 
changed to the CBECS.) To obtain this 
information, personal interviews are 
conducted for a sample of commercial 
buildings in the 50 States and the 
District of Columbia. For buildings in the 
survey, data are collected on structural 
characteristics, activities conducted 
inside the building, energy conservation 
measures, heating and air-conditioning 
equipment, and both the types and uses 
of energy consumed. In response to 
needs for additional data that were 
identified in the preparation of the 
National Energy Strategy and through 
feedback from users of the past CBECS 
reports and data files, EIA is planning to 
expand the survey to collect more 
detailed information on: the vintage, 
capacity and energy efficiency of the 
heating, cooling, and ventilation 
equipment; major appliances used in the 
bui lighting equipment in the 
building by type and square footage 
covered; participation in utility- 
sponsored conservation and demand- 
side management programs; 
conservation procedures and demand- 
shifting technologies used; building 
ownership and occupancy 
characteristics; and size of building. A 
major goal of this user-needs survey is 
to determine at what level of detail this 
information can be collected from 
building occupants. 

Obtaining information from the 
CBECS user community and from the © 
potential CBECS respondents on the 
strengths and weaknesses of the survey 
is an important part of the 1992 
questionnaire design effort. 


Hi. Request of Comments 


The EIA is soliciting comments from 
data users on the building-level energy 
consumption data that are required for 
public policy formulation and analysis, 
building research, and program 
monitoring and evaluation purposes in 
the commercial building sector. EIA is 
soliciting comments on the types of 
applicable information currently 
available from sources such as energy 
suppliers or their associations, building 
owners and managers or their 
associations, other Federal, State or 
local government agencies, and other 
private sources. Finally, the EIA is 
soliciting estimates from potential 
respondents on the burden and costs to 
them of providing the data to EIA. 

In addition to the publication of this 
notice, the EIA will directly contact and 
solicit comments from public 
policymakers (at the local, State, and 
Federal levels), public policy groups, the 
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building energy research community, 
potential survey respondents and 
industry trade associations. 

The following general questions are 
provided to assist in the preparation of 
responses: 

As a current or prospective user of 
commercial building energy 
consumption data: 

1. For what purposes do you use, or 
would you use, commercial buil 
energy consumption data? Be specific. 

2. What data sources are you 
currently using, if any? 

What types of data are provided? 

How often are the data available? 

Are the data maintained on a 
consistent schedule or intermittently? 

Are the data distributed in a paper or 
electronic medium or both? 

Are the data current enough to meet 
your needs? (If not, specify the problem.) 

What are the costs, if any, associated 
with using it? 

Do you have access to the individual 
building data or only tabulated 
aggregate data? 

3. What are the strengths and 
weaknesses of these sources? 

4. In your opinion, what are the major 
gaps, if any, in the data currently 
available on commercial building energy 
consumption? 

5. Please provide other comments that 
you believe to be relevant. 

As a potential respondent: 

1. Do you or your establishment/firm/ 
organization currently maintain energy 
consumption and expenditure data? 

2. If you do maintain such data, are 
the data compiled monthly, annually, or 
for some other period of time? Are the 
data maintained consistently or 
intermittently? Are the data maintained 
in a paper or electronic medium or both? 

3. Are you aware of other Federal, 
State, or local agencies or private 
organizations that collect similar data? 
If so, please provide the names of such 
agencies or organizations. 

EIA is also interested in receiving 
comments from persons regarding their 
views on the costs and benefits of the 
EIA maintaining data on commercial 
building energy consumption. 

Any written comments received in 
response to this notice will be available 
for public inspection at the DOE's 
Freedom of Information Office. 


Statutory Authority 


Sections 5(a), 5(b), 13(b) and 52 of 
Pub. L. No. 93-275, Federal Energy 
Administration Act of 1974, 15 U.S.C. 
$§ 764(a), 764(b), 772(b), 790a 


Issued in Washington, DC, age 4, 1991. 
Douglas R. Hale, 
Acting Director, Statistical Standards, Energy 
Information Administration. 


[FR Doc. 91-8445 Filed 4-60-91; 8:45 am] 
BILLING CODE 6450-01-04 


Federal Energy Regulatory 
Commission 


[Docket Nos. ES91-22-000, et al.) 


Take notice that the following filings 
have been made with the Commission: 
1. Gulf States Utilities Company 
[Docket No. ES91-22-000} 

Take notice that on March 28, 1991, 
Gulf States Utilities Company 
(“Applicant”) filed an application with 
the Federal Energy Regulatory 
Commission pursuant to section 204 of 
the Federal Power Act authorizing the 
Applicant to issue $200 million of 
secured or unsecured Debentures prior 
to June 30, 1991 and for authority to 
issue by negotiation and for exemption 
from competitive bidding requirements 
pursuant to §§ 34.2(b)(2) of the 
Commission's regulations. 

Comment date: April 26, 1991 in 
accordance with Standard Paragraph E 
at the end of this notice. 


2. Lakewood Cogeneration, L.P. 
[Docket No. QF88-418-001} 

On March 26, 1991, Lakewood 
Cogeneration, L.P. tendered for filing an 
amendment to its filing in this docket. 

The amendment revises the 
computations for the operating and 
efficiency values of the proposed 
cogeneration facility. 

Comment date: 21 days from 
publication in the Federal Register, in 
accordance with Standard Paragraph E 
at the end of this notice. 


Standard Paragraphs 


E. Any person desiring to be heard or 
to protest said filing should file a motion 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
DC 20426, in accordance with rules 211 
and 214 of the Commission's Rules of 
Practice and Procedure (18 CFR 385.211 
and 385.214). All such motions or 
protests should be filed on or before the 
comment date. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 


protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection. 

Lois D. Cashel, 

Secretary. 

[FR Doc. 91-8360 Filed 4-8-91; 8:45 am] 
BILLING CODE 6717-01-48 


[Docket Nos. CP91-16 16-000, et al.) 


ANR Pipeline Company, et ai.; Natural 
Gas Certificate Filings 


April 3, 1991. 
Take notice that the following filings 
have been made with the Commission: 


1. ANR Pipeline Company 
[Docket No. CP91-1616-~000] 


Take notice that on March 21, 1991, 
ANR Pipeline Company (ANR), 500 
Renaissance Center, Detroit, Michigan 
48243, filed an application pursuant to 
section 7(c) of the Natural Gas Act for a 
certificate of public convenience and 
necessity authorizing ANR to construct, 
own and operate facilities necessary to 
provide storage related natural gas 
transportation service for Centra Gas 
Manitoba Inc. (Centra),a Canadian 
local distribution company, all as more 
fully set forth in the application that is 
on file with the Commission and open to 
public inspection. 

ANR states that ANR and Centra 
have entered into certain contractual 
arrangements whereby ANR has agreed 
to provide firm storage services for 
Centra for a maximum storage volume 
of 14.7 MMath of gas annually, for a 
twenty year term commencing on April 
1, 1993. ANR states that storage service 
will be provided through ANR’s existing 
storage facilities, and under terms of 
ANR’s FERC Gas Tariff, Original 
Volume No. 3, covering open access 
storage services. ANR states no new 
ANR facilities are required for the 
storage service. 

ANR states that Centra’s gas which 
will be stored by ANR during the 
Summer Period (April 1-October 31) 
will, in part, be transported and 
delivered by TransCanada Pipelines, 
Ltd. (TCPL) for Centra’s account, to 
Great Lakes Gas Transmission Limited 
Partnership (Great Lakes) at the U.S.- 
Canadian border near Emerson, 
Manitoba, for delivery to ANR at 
Crystal Falls, Michigan, for injection 
into ANR’s storage complex in 
Michigan. ANR states that part of 
Centra’s gas supply originates in the 
United States, and ANR will provide 
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firm transportation of up to 21,212 dth 
Southeast mainline 


approval of the 
contractual arrangement whereby ANR 
has secured capacity rights on Great 
Lakes’ system necessary to effectuate 
the receipt and delivery of Centra's gas. 
Further, ANR requests approval of 
ANR’s use of the same Great Lakes 
capacity during periods when it is not 
being used on Centra’s behalf. ANR 
states the available Great Lakes 
capacity will be used by ANR for 
system supply purposes. 

ANR further reports that the gas 
which ANR proposes to store for Centra, 
less fuel, will be redelivered by ANR to 
Great Lakes during the Winter Period 
(November 1-March 31) at — 
interconnection points 
ANR’s storage complex in 
ANR states that Creat Lakes will 
transport such gas to TCPL at Emerson 


Daily 
Quantity of 387,708 dth/d during the 
Period. ANR states ANR's 


by 
Great Lakes on Centra’s behalf of up to 
225,000 Mcf/d. 
ANR states that certain related 
tion services to be ee 
for Centra by ANR will 
eddition of Lecilitiac on Allis opetean. 


ANR's existing Kewaskum, Wisconsin 
compressor station. ANR proposes to 
the construction cost with funds 


Standard 
at the end of this notice. 
2. Great Lakes Gas Transmission 
Limited Partnership 


[Docket No. CP91-1634-000] 

Take notice that on March 22, 1991, 
Great Lakes Gas Transmission Limited 
Partnership (Great Lakes), One 
Woodward Avenue, Suite 1600, Detroit, 
Michigan 48226, filed an tion 
pursuant to section 7{c) of the Natural 


Gas Act for a certificate of public 
convenience and necessity authorizing 
Great Lakes to construct and operate 
facilities to provide natural gas 
transportation service for ANR 
Company (ANR), all as more fully set 
forth in the application that is on file 
with the Commission and open to public 
inspection. 

Creat Lakes states that ANR has 
entered into an arrangement with 
Centra Gas Manitoba Inc. (Centra), a 
Canadian local distribution company, to 
provide Centra with gas tion 
and storage service. Creat Lakes states 
that to provide such service, ANR has 
requested that Great Lakes provide firm 
Cenneteten eee eee ree 
per day. Great Lakes states that the 
transportation will be from an aa 
point of interconnection between the 
facilities of Great Lakes and 
TransCanada Pipelines Limited (TCPL) 
located at the U.S.-Canadian border 
near Emerson, Manitoba, and an 
equivalent quantity will be delivered to 
ANR at an existing point of 
interconnection between the facilities of 
Creat Lakes and ANR, located near 
Fortune Lake, Michigan. Creat Lakes 
stated that during the injection-cycle, 
this firm service will be used by ANR to 
transport volumes for Centra, for 
subsequent delivery to various ANR 
storage fields in Michigan. Great Lakes 
reports the volumes will be withdrawn 
from storage and — to Great 


Lakes at exis 
ne 


interconnection bet 
Great Lakes and ANR in 

Great Lakes states that ANR will deliver 
up to an aggregate of 225,000 Mcf per 
day at these receipt points, and Great 
Lakes will deliver an equivalent 
quantity to TCPL at Emerson. Great 
Lakes states that, in general, Centra will 
have the volumes on into a. 
by ANR from April ist through Octo 

3ist (Summer Period), and aa 
from storage from November ist through 
March 31st (Winter Period). 

Great Lakes states that, to implement 
the arrangements, ANR and Great Lakes 
entered into a Transportation Service 
Agreement dated March 4, 1991, which 
provides, among other things, for an 
anticipated commencement date of April 
1, 1993, and an initial term of twenty 
years. Greal Lakes further sates that the 
Agreement provides that reservation 
fees and utilization fees for the 
transportation services will be 
determined from the maximum similar 
rates under Great Lakes’ Rate Schedules 
FT and IT, both of which are filed in 
original Volume No. 3 of Great Lakes’ 
FERC Gas Tariff. 

Great Lakes states that, it will 
construct and install two compressor 


units, each with a 15,700 horsepower 
rating, one at its existing Shevlin 
compressor station, the other at its 


that four new aerodynamic assemblies 
will be installed at existing compressor 
units at these stations. Great Lakes 
states that the projected cost of all 
construction is approximately 
$32,000,000. Great Lakes proposes to 
finance this project with internally 
generated funds, together with 
borrowings as required. 

Comment date: April 24, 1991, in 
accordance with Standard Paragraph F 
at the end of the notice. 


8. Eastern Shore Natural Gas Company 


[Docket No. CP81~1665~000} 

Take notice that on March 28, 1991, 
Eastern Shore Natural Gas Company 
(Eastern Shore}, P.O. Box 615, Dover, 
Delaware 19903-0615, filed in Docket 
No. CP91-1665-000 a request pursuant to 
$ 157.205 of the Commission Regulations 
under the Natural Gas Act (18 CFR 
157.205) for authorization to add two 
new delivery points to Chesapeake . 
Utilities Corporation (Chesapeake), an 
existing customer, under Eastern Shore's 
blanket certificate issued in Docket No. 
CP83—40-000 pursuant to section 7(c) of 
the Natural Gas Act, all as more fully 
set forth in the request which is on file 
with the Commission and open to public 
inspection. 

Easten Shore proposes to constuct 
and operate one tap in New Castle 
County, Delaware to serve 
Chesapeake’s Delaware Division. 
Eastern Shore estimates peak day 
volumes to be 200 MMBtu and annual 
volumes to be 20,000 MMBtu. Eastern 
Shore states that the gas would be used 
for system supply. 

Eastern Shore also sto 
construct and operate a sales tap near 
Hurlock, Maryland to serve 
Chesapeake’s Cambridge Gas Division. 
Eastern Shore estimates firm eer day 
volumes to be 100 MMBtu and annual 
volumes to be 24,400 MMBtu and 
interruptible peak volumes to be 250 
MMBtu and annual volumes to be 27,000 
MMBtu. Eastern Shore states that the 
gas would be used for system supply. 

Eastern Shore asseri; that the 
delivery of gas through the proposed - 
taps would be within the customers’ | 
existing entitlements and that the 
impact on Eastern Shore's other 
customers’ peak and annual deliveries 
would be insignficant. 

Eastern Shore further states that its 
tariff does not prohibit additional 
delivery points to existing customers. 
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Comment date: May 20, 1991, in 
accordance with Standard Paragraph G 
at the end of the notice. 


4. Columbia Gulf Transmission 
Company, et al. 


[Docket Nos. CP91-1666-000, CP91-1667-000, 


Take notice that Applicants filed in 
the above-referenced dockets prior 
notice requests pursuant to §§ 157.205 
and 284.223 of the Commission's 
Regulations under the Natural Gas Act 
for authorization to transport natural 


(3-28-81) 


CP91-1667-000 
(3-28-91) 


CP91-1668-000 
(3-28-81) 


CP91-1674-000 
(3-29-01) 


CP91-1675-000 
(3-29-91) 


CP91-1676-000 
(3-29-91) 


5. Northern Natural Gas Company 
[Docket No. CP91-1682-000} 


Take notice that on April 1, 1991, 
Northern Natural Gas Company 
(Northern), 1400 Smith Street, P.O. Box 
1188, Houston, Texas 77251-1188, filed 
in Docket No. CP91-1682-000 a request 
pursuant to § 157.205 of the 
Commission's Regulations under the 
Natural Gas Act (18 CFR 157.205) for 
authorization to provide an interruptible 
transportation service for TXO Gas 
Marketing Corporation, a marketer, 
under the blanket certificate issued in 
Docket No. CP86-435-000 pursuant to 
section 7 of the Natural Gas Act, all as 


gas on behalf of various shippers under 
the blanket certificates issued to 
Applicants pursuant to section 7 of the 
Natural Gas Act, all as more fully set 
forth in the requests that are on file with 
the Commission and open to public 
inspection. 


Information applicable to each 
transaction, including the identity of the 
shipper, the type of transportation 
service, the appropriate transportation 


1 These prior notice requests are not 
consolidated. 


more fully set forth in the request that is 
on file with the Commission and open to 
public inspection. 

Northern states that, pursuant to an 
agreement dated February 28, 1991, 
under its Rate Schedule IT, it proposes 
to transport up to 100,000 MMBtu per 
day equivalent of natural gas. Northern 
indicates that it would transport 75,000 
MMBtu on an average day and 
36,500,000 MMBtu annually. Northern 
further indicates that the gas would be 
transported from various points on 
Northern's system, and would be 
redelivered in Kansas, Texas, and 
Oklahoma. 

Northern advises that service under 
§ 284.223(a) commenced February 28, 
1991, as reported in Docket No. ST91- 
7836-000. 


Comment date: May 20, 1991, in 
accordance with Standard Paragraph G 
at the end of this notice. 


Standard Paragraphs: 

F. Any person desiring to be heard or 
make any protest with reference to said 
filing should on or before the comment 
date file with the Federal Energy 
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rate schedule, the peak day, average da 
and annual volumes, and the initiation : 
service dates and related ST docket 
numbers of the 120-day transactions 
under § 284.223 of the Commission's 
Regulations, has been provided by 
Applicants and is summarized in the 
attached appendix A. Applicants’ 
addresses. and transportation blanket 
certificates are shown in the attached 
appendix B. 

Comment date: May 20, 1991, in 
accordance with Standard Paragraph G 
at the end of this notice. 


essere] 12-21-90, ITS, 
Interruptible. 


Regulatory Commission, 825 North 
Capitol Street, NE., Washington, DC 
20426, a motion to intervene or a protest 
in accordance with the requirements of 
the Commission’s Rules of Practice and 
Procedure (18 CFR 385.211 and 385.214) 
and the Regulations under the Natural 
Gas Act (18 CFR 157.10). All protests 
filed with the Commission will be 
considered by it in determining the 
appropriate action to be taken but will 
not serve to make the protestants 
parties to the proceeding. Any person 
wishing to become a party to a 
proceeding or to participate as a party in 
any hearing therein must file a motion to 
intervene in accordance with the 
Commission's Rules. 

Take further notice that, pursuant to 
the authority contained in and subject to 
jurisdiction conferred upon the Federal 
Energy Regulatory Commission by 
sections 7 and 15 of the Natural Gas Act 
and the Commission's Rules of Practice 
and Procedure, a hearing will be held 
without further notice before the 
Commission or its designee on this filing 
if no motion to intervene is filed within 





the time required herein, if the 
Commission on its own review of the 
matter finds that a grant of the 
certificate is required by the public 
convenience and necessity. If a motion 
te Commins on is own maton 


Under the procedure herein provided 

for, unless otherwise advised, it will be 
for the applicant to appear 
or be represented at the hearing. 

G. Any person or the Commission's 
staff may, within 45 days after the 
issuance of the instant notice by the 
Commission, file pursuant to Rule 214 of 
the Commission's Procedural Rules (18 
CFR 385.214) a motion to intervene or 
notice of intervention and pursuant to 
§ 157.205 of the Regulations under the 
Natural Gas Act (18 CFR 157.205) a 
protest te the request. if no protest is 
filed within the time allowed therefore, 
the proposed activity shall be deemed to 
be authorized effective the day after the 
time allowed for filing a protest. If a 
protest is filed and not withdrawn 
within 30 days after the time allowed for 
filing a protest, the instant request shall 
be treated as an application for 
authorization pursuant to section 7 of 
the Natural Gas Act. 

Loie D. Cashell, 

Secretary. 

[PR Doc. 91-8361 Filed 4-9-91; 8:45 am] 
BILLING CODE 6717-01-M 


[Project No. 10932-001 Washington] 


Galtbraith Hydro, inc.; Surrender of 
Preliminary Permit 


April 3, 1991. 


Take notice that Gailbraith Hydro, 
Inc., permittee for the Cailbraith/WRIA 
010373 Project No. 10832, to be located 
on the Gailbraith and WRIA 010373 
creeks in Whatcom County, 
Washington, has requested that its 
preliminary permit be terminated. The 
preliminary permit was issued on 
September 17, 1990, and would have 
expired on August 31, 1993. 

The permittee filed the request on 
March 5, 1991, and the preli 
permit for Project No. 10932 shall remain 
in effect through the thirtieth day after 
issuance of this notice unless that day is 
a Saturday, Sunday, or holiday as 
described in 18 CFR 385.2007, in which 
case the permit shall remain in effect 
through the first business day following 
that day. New applications involving 
this project site, to the extent provided 


for under 18 CFR part 4, may be filed on 
the next business day. 


Lois D. Casheil, 

Secretary. 

[FR Doc. 91-8362 Filed 4-20-01; 8:45 am] 
BILLING CODE 6717-01-48 


[Docket No. RP91-80-001] 


Algonquin Gas Transmission Co. 
Compliance Filing 


April 3, 1991. 

Take notice that Algonquin Gas 
Transmission Company (“Algong 
on March 29, 1991, filed proposed 
changes in its FERC Gas Tariff, Third 
Revised Volume No. 1, as set forth in the 
revised tariff sheets: 


Proposed To Be Effective March 3, 1991 
Sub. Pirst Revised Sheet No. 20 
Sub. Sheet Nos. 67-90 
Sub. Original Sheet No. 91 
Sub. Original Sheet No. 94-99 
First Revised Sheet No. 673 
Sub. Pirst Revised Sheet No. 674 
Sub. Original Sheet No. 674A 
Sub. Original Sheet No. 674B 
Sub. Original Sheet No. 674C 


Proposed To Be Effective March 7, 1991 
Sub. Second Revised Sheet No. 20 
Sub. Original Sheet No. 92 
Sub. Original Sheet No. 93 
Sub. Original Sheet No. 674D 
Sub. Original Sheet No. 674E 
Sub. Original Sheet No. 674F 
Sub. Original Sheet No. 674G 
Sub. Original Sheet No. 674H 
Sub. Original Sheet No. 6741 
Sub. Original Sheet No. 674] 

Sub. Original Sheet No. 674K 
Sub. Original Sheet No. 674L 

Sub. Original Sheet No. 674M 
Sub. Original Sheet No. 674N 
Sub. Original Sheet No. 6740 


Algonquin states that its filing 
implements the requirements of the 
Commissions’s March 1, 1991 Order 
Accepting and Suspending Tariff Sheets 
Subject to Refund and Conditions. 
(“March 1, 1991, Order”) 

Algonquin’s compliance filing flows 
through Algonquin’s upstream suppliers 
take-or-pay charges to its customers on 
an as-billed basis. The revised tariff 
sheets reflect a 50 percent reduction of 
the small customers take-or-pay costs, 
and a reallocation of such costs to the 
other customers paying take-or-pay 
surcharges, in accordance with the 
requirements as set forth in Order 528- 
A. 


states that First Revised 
Sheet 673 has been revised to remove 
the provison allowing Algonquin to file 
take-or-pay tracker filing with less than 
30 day notice. 
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party and interested state commissions. 
Any person desiring to protest said 
filing should file a protest with the 
Federal Energy Regulatory Commission, 
North Capitol Street, NE., 
Washington, DC 20428, in accordance 
with rules 214 and 211 of the 
Commission's Rules of Practice and 
Procedures, 18 CFR 385.214 and 385.211. 
All such protests should be filed on or 
before April 10, 1991. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Persons that are already parties to this 
proceeding need not file a motion to 
intervene in this matter. Copies of this 
filing are on file with the Commission 
and are available for public inspection. 
Lois D. Cashell, 
Secretary. 
[FR Doc. 91-8383 Filed 4-9-01; 8:45 am] 
BILLING CODE 6717-01-t 


[Docket No. RP69-37-016] 


High Island Offshore System; Report 
of Refunds 


April 3, 1991. 

Take notice that High Island Offshore 
System (HIOS), on March 13, 1991, 
tendered for filing with the Federal 

Regulatory Commission 
(Commission) its Report of Refunds, 
made in accordance with the provisions 
of article VI of the Stipulation and 
Agreement approved by the Commission 
on October 30, 1990, in Docket Nos. 
RP89-37-000, et al. The report 
summarizes amounts made by HIOS to 
its shippers of a refund received from U- 
T Offshore System (U-TOS) as a result 
of the Commission's approval of U-TOS’ 
offer of settlement in Docket No. RP89- 
38-000. 

Any person desiring to protest said 
filing should file a protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NE., 
Washington, DC 20426, in accordance 
with rules 211 and 214 of the 
Commission's rules of Practice and 
Procedure 18 CFR 385.211 and 385.214 
(1990). All such protests should be filed 
on or before April 11, 1991. Protests will 
be considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Persons that are already parties to the 
proceeding need not file a motion to 
intervene in this matter. Copies of this 
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filing are on file with the Commission 
and are available for public inspection. 
Lois D. Cashel, 

Secretary. 

[FR Doc. 91-8364 Filed 4-86-91; 8:45 am] 
BILLING CODE 6717-01-¥ 


[Docket No. RP91-22-004) 
Natural Gas Pipeline Co. of America; 
Compliance Filing 


April 3, 1991. 

Take notice that on April 1, 1991, 
Natural Gas Pipeline Company of 
America (Natural) tendered for filing as 
part of its FERC Gas Tariff, Third 
Revised Volume No. 1, the following 
tariff sheets with a proposed effective 
date of May 1, 1991: 

First Revised Sheet No. 180 

First Revised Sheet No. 181 


Natural states that the purpose of this 

filing is to comply with the March 1, 

1991, “Order 

Allocations to Small Customer Fixed 
Charges to Comply with Order No. 528- 
A,” 54 FERC $61,219 (1991) (Order). The 
filing reflects an aggregate 50 percent 
reduction to Natural’s G-1 customers 
from levels under the modified 
methodology that Natural previously 
filed on November 9, 1990, and that the 
Commission approved on December 7, 
1990, 53 FERC 961,349 (1990). Natural 
states further that the reduction in this | 
filing is based upon negotiated 
allocation factors. The amount of the 
reduction reflected in this filing, which 
is $218,310.22, has been reallocated to 
DMQ-1 customers consistent with the 
Order. Natural further states that no 
further adjustments to the November 9 
filing, in either principle or interest, are 
reflected in the instant filing. 

Natural requests any waiver of the 
Commission's Regulations which may be 
necessary to permit the tendered tariff 
sheets to take effect May 1, 1991. 
Natural states that copies of the filing 
have been mailed to Natural’s 
jurisdictional sales customers, interested 
state regulatory agencies and all parties 
set out on the official service list of the 
above-docketed proceedings. 

Any person desiring to protest said 
filing should file a protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NE., 
Washington, DC 20426, in accordance 
with rules 214 and 211 of the 
Commission's Rules of Practice and 
Procedure 18 CFR 385.214 and 385.211. 
All such protests should be filed on or 
before April 10, 1991. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 


protestants parties to the 

Persons that are already parties to 

) need not file a motion to 
intervene in this matter. Copies of this 
filing are on file with the Commission 
and are available for public inspection. 
Lois D. Cashell, 

Secretary. 

[FR Doc. 91-8365 Filed 4-80-01; 8:45 am] 
BILLING CODE 6717-01-@ 


[Docket Nos. RP85-194-010, et al.) 


Panhandle Eastern Pipe Line Co.; 
Notice of Filing of Pipeline Refund 


April 3, 1991. 

Take notice that Panhandle Eastern 
Pipe Line (Panhandle) on January 30, 
1991 submitted for filing a Refund 
Report for the period September 1, 1985 
through October 31, 1985 in compliance 
with the Commission's Orders issued 
August 2, 1990 (Order Affirming in Part 

and Modifying in Part Initial Decision) 
and December 7, 1990 (Order Granting 
in Part and Denying in Part Rehearing). 

Panhandle states that a copy of the 
information was sent to each of 
Panhandle’s affected customers and the 
respective state regulatory commissions. 

Any person desiring to protest said 
filing should file a protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street NE., 
Washington, DC 20428, in accordance 
with Rules 214 and 211 of the 
Commission's Rules of Practice and 


Procedure 18 CFR 385.214, 385.211 (1990). 


All such protests should be filed on or 
before April 11, 1991. Protests will be 
considered by the Commission but will 
not serve to make protestants parties to 
the proceeding. Copies of this filing are 
on file with the Commission and are 
available for public inspection. 

Lois D. Cashell, 

Secretary. 

[FR Doc. 91-8366 Filed 4-9-91; 8:45 am] 
BILLING CODE 6717-01-€ 


[Docket No. RP91-53-003] 


Panhandle Eastern Pipe Line Co.,; 
Notice of Proposed Changes in FERC 
Gas Tariff 


April 3, 1991. 

Take notice that Panhandle Eastern 
Pipe Line Company (Panhandle) on 
March 28, 1991, tendered for filing the 
following revised tariff sheets to its 
FERC Gas Tariff, Original Volume No. 1: 


Docket No. RP91-53-000 


Fourth Revised Sheet No. 3-C.4 
Fourth Revised Sheet No. 3-C.5 


Fourth Revised Sheet No. 3-C.14 


The subject tariff sheets bear an issue 
date of March 28, 1991, and a proposed 
effective date of April 1, 1991. 

Panhandle states that these revised 
tariff sheets are being filed in 
compliance with the Commission's 
Orders dated January 16, 1991 in the 
above-referenced p: which 
were consolidated pursuant to Ordering 
Paragraph (C) of the Commission's 
Order dated January 16, 1991 in Docket 
No. RP91-52-000. Specifically, 
Panhandle’s filing reflects the 
adjustments to the monthly amortized 
amounts which customers were 
allocated in in the December 17, 1990 
filings to reconcile those amounts with 
the amounts customers paid under the 
Optional Deferred Payment Plan. 
Panhandle further states that its 
proposal for an Optional Deferred 
Payment Plan was approved by the 
Commission in Ordering ponerse (C) 
of the Commission’s Order da 
January 16, 1991 in Docket Noi RP91-53- 
001, 


Panhandle states that under its 
Optional Deferred Payment Plan, 
customers had the option for the first 
three (3) months (January 1991-March 
1991) of the thirty-six (36) month 
amortization period approved in these 
consolidated proceedings to pay 
amounts that were previously eee paid 
by customers under Panhandle’s then 
approved Order No. 500 recovery filings. 
To the extent that a customer elected 
the deferred payment plan, the 
difference in the amounts would be 
spread over the remaining thirty-three 
(33) months of the amortization period. 
Panhandle also stated in its filing dated 
December 17, 1990, that at the end of the 
three (3) month period, Panhandle would 
file revised tariff sheets to reflect any 
adjustments related to customers’ use of 
the optional deferred payment plan. 

Panhandle states that copies of this 
filing have been sent to all affected sales 
and transportation customers, affected 
state commissions and all parties on the 
service lists in the proceedings in 
a Nos. RP91-52-000 and RP91-53- 


va person desiring to protest said 
filing should file a protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street NE., 
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Wi on, DC 20426, in accordance 
with Rules 214 and 211 of the 
Commission's Rules of Practice and 
Procedure 18 CFR 385.214 and 385.211. 
All such protests should be filed on or 
before April 10, 1991. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Persons that are already parties to this 
need not file a motion to 
intervene in this matter. Copies of this 
filing are on file with the Commission 
and are available for public inspection. 
Lois D. Cashell, 
Secretary. 
[FR Doc. 91-8367 Filed 4-98-01; 8:45 am] 
BILLING CODE 6717-01-08 


[Docket No. TA91-1-28-001] 


Panhandle Eastern Pipe Line Co., 
Notice of Compliance Filing 


April 3, 1991 

Take notice that Panhandle Eastern 
Pipe Line Company (Panhandle) on 
April 1, 1901, tendered for filing the 
revised tariff sheets listed on Appendix 
A attached to the filing. 

Panhandle states that on February 28, 
1991 in the above-referenced 

proceeding, the Federal Regulatory 

Commission (Commission) issued an 


order accepting for filing and suspending 


tariff sheets filed by Panhandle subject 
to refund and conditions. Ordering 
Paragraphs (B), (C) and (D) of the 

ion’s Order directed Panhandle 
to file within 30 days of issuance of the 
order, revised rates and additional 
information to reflect only Commission 
authorized changes in billing 
determinants and proper pipeline 
supplier rates in its ANGTS rate 
adjustment. 

Panhandle further states it is also 
submitting revised tariff sheets to-be 
effective January 1, 1991 and April 1, 
1991 to reflect the changes required by 
Ordering Paragraph (C) of the order 
February 28, 1991. The revised tariff 
sheets effective January 1, 1991 reflect 
the currently effective GRI Funding Unit 
accepted by the Commission on 
December 27, 1990 in Docket No. TM91- 
8-28-000. The revised tariff sheets 
effective April 1, 1991 reflect 
Panhandle’s filing in Docket No. TQ91- 
2-28-000 to re-establish normal PGA 
procedures in accordance with Section 
18 of the General Terms and Conditions. 

Panhandle states that copies of its 
filing have been served on all 
jurisdictional sales customers and 
applicable state regulatory agencies. 


Any person desiring to protest said 
filing should file a protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NE.., 
Washington, DC 20426, in accordance 
with Rules 214 and 211 of the 
Commission's Rules of Practice and 
Procedures, 18 CFR 385.214 and 385.211. 
All such protests should be filed on or 
before April 10, 1991. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Persons that are already parties to this 
proceeding need not file a motion to 
intervene in this matter. Copies of this 
filing are on file with the Commission 
and are available for public inspection. 
Lois D. Cashell, 

Secretary. 
[FR Doc. 91-8368 Filed 4-89-91; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. TA91-1-55-000] 
Questar Pipeline Co.; Notice of Rate 
Change 


April 3, 1991 

Take notice that on March 29, 1991, 
Questar Pipeline Company tendered for 
filing and acceptance the Thirteenth 
Revised Sheet No. 12 to its FERC Gas 
Tariff, Original Volume No. 1, to be 
effective June 1, 1991. 

Questar states that the purpose of this 
filing is to adjust the purchased gas cost 
under its sale-for-resale Rate Schedule 
CD-1 effective June 1, 1991. 

Questar states that Thirteenth 
Revised Sheet No. 12 shows a 
commodity base cost of purchased gas 
as adjusted of $2.69791/Dth which is 
$0.34172 higher than the currently 
effective rate of $2.62619/Dth. The 
demand base cost of purchased gas as 
adjusted remains unchanged at 
$0.00601/Dth. The surcharge adjustment 
is decreased $0.19897/Dth from 
$0.15207/Dth to ($0.04690)/Dth, effective 
June 1, 1991. 

Questar states that it has provided a 
copy of the filing to Mountain Fuel 
Supply Company and interested state 
public service commissions. 

Any person desiring to protest said 
filing should file a protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NE., 
Washington, DC 20426, in accordance 
with Rules 214 and 211 of the 
Commission’s Rules of Practice and 
Procedure (18 CFR 385.214, 385.211). All 
such protests should be filed on or 
before April 23, 1981. Protests will be 
considered by the Commission in 
determining the appropriate action to be 


taken, but will not serve to make 
protestants parities to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available to public 
inspection. 

Lois D. Cashell, 

Secretary. 

[FR Doc. 91-8369 Filed 4-9-91; 8:45 am] ' 
BILLING CODE 6717-01-m 


[Docket No. RP91-73-002] 


Texas Eastern Transmission 


Corp.; 
Notice of Proposed Changes in FERC 
Gas Tariff 


April 3, 1991. 


Take notice that Texas Eastern 
Transmission Corporation (Texas 
Eastern) on March 28, 1991 tendered for 
filing as part of its FERC Gas Tariff, 
Fifth Revised Volume No. 1, six copies 
of the following tariff sheets: 


Sub Alt Ninth Revised Sheet No. 52 
Sub Alt Ninth Revised Sheet No. 53 
Sub Alt Eighth Revised Sheet No. 54 
Sub Alt Ninth Revised Sheet No. 55 


Texas Eastern states that the tariff 
sheets submitted herewith are being 
filed to reflect the removal of all take-or- 
pay costs allocated to customers related 
to United Gas Pipe Line Company's 
Docket No. RP90-132 and the crediting 
of amounts previously billed to 
customers by Texas Eastern for those 
costs related to United Gas Pipe Line 
Company's Docket No. RP90-132. 

The proposed effective date of the 
tariff sheets listed above is February 15, 
1991, the date accepted by the 
Commission in its February 14, 1991 
order in Docket Nos. RP91-72, et ai. 

Texas Eastern states that copies of 
the filing were served on Texas 
Eastern’s jurisdictional customers and 
interested state commissions and all 
parties in Docket Nos. RP97-72, et al. 

Any person desiring to protest said 
filing should file a protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NE., 
Washington, DC 20426, in accordance 
with Rules 214 and 211 of the 
Commission's Rules of Practice and 
Procedures, 18 CFR 385.214 and 385.211. 
All such protests should be filed on or 
before April 10, 1991. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Persons that are already parties to this 

proceeding need not file a motion to 
intervene in this matter. Copies of ie 
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filing are on file with the Commission 
and are available for public inspection. 
Lois D. Cashell, 

Secretary. 

[FR Doc. 91-8370 Filed 4-90-01; 8:45 am] 
BILLING CODE 6717-01-48 


[Docket No. RP91-75-002) 


Take notice that Texas Eastern 
Transmission Corporation (Texas 
Eastern) on March 28, 1991 tendered for 
filing as part of its FERC Gas Tariff, 
Fifth Revised Volume No. 1, six copies 
of the following tariff sheets: 


Twelfth Revised Sheet No. 68 
Twelfth Revised Sheet No. 69 
Eleventh Revised Sheet No. 70 
Twelfth Revised Sheet No. 71 
Fourteenth Revised Sheet No. 76 


Texas Eastern states that these tariff 
sheets are being filed to establish the 
monthly take-or-pay surcharges billed 
by Texas Eastern to its customers in 
order to recover surcharges billed to 
Texas Eastern by Texas Gas 
Transmission Corporation for take-or- 
pay costs paid to upstream pipeline 
suppliers of Texas Gas Transmission 
Corporation. 

The proposed effective date of the 
tariff sheets listed above is April 1, 1991. 

Texas Eastern states that copies of 
the filing were served on Texas 
Eastern’s jurisdictional customers and 
interested state commissions and all 
parties in Docket Nos. RP97-72, et al. 

Any person desiring to protest said 
filing should file a protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NE., 
Washington, DC 20426, in accordance 
with Rules 214 and 211 of the 
Commission's Rules of Practice and 
Procedures, 18 CFR 385.214 and 385.211. 
All such protests should be filed on or 
before April 10, 1991. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Persons that are already parties to this 
proceeding need not file a motion to 
intervene in this matter. Copies of this 
filing are on file with the Commission 
and are available for public inspection. 
Lois D. Cashell, 

Secretary. 
[FR Doc. 91-8371 Filed 4-90-01; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. RP91-130-000) 


Transcontinental Gas Pipe Line Corp.; 
Notice of Tariff Filing 


April 3, 1991 

Take notice that on April 1, 1991; 
Transcontinental Gas Pipe Line 
Corporation (Transco) tendered for 

certain revised tariff sheets to its 
FERC Gas Tariff, Second Revised 
Volume No. 1, which tariff sheets are 
contained in Appendix A attached to 
the filing. The proposed effective date of 
these tariff sheets is May 1, 1991. 

Transco states that the purpose of the 
instant filing is to (i) calculate Transco’s 
Producer Settlement Payment (PSP) 
charges for the Annual Recovery Period 
May 1, 1991 through April 30, 1992 and 
(ii) reflect, effective May 1, 1991, the 
elimination of Fixed and Commodity 
Litigant Producer Settlement Payment 
(LPSP) charges which Transco was 
authorized to collect over a one-year 
amortization period May 1, 1990 through 
April 30, 1991. 

Transco states that copies of the 
instant filing are being mailed to 
customers, state commissions and other 
interested parties. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
DC 20426, in accordance with 18 CFR 
385.214 and 385.211 of the Commission's 
Rules and Regulations. All such motions 
or protests should be filed on or before 
April 11, 1991. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection in the public reference room. 
Lois D. Cashell, 

Secretary. 
[FR Doc. 91-8372 Filed 4~9-91; 8:45 am] 
BILLING CODE 6717-01-28 


[Docket No. RP91-54-003] 


Trunkiine Gas Co.; Notice of Proposed 
Changes in FERC Gas Tariff 


April 3, 1991 


Take notice that Trunkline Gas 
Company (Trunkline) on March 28, 1991, 
tendered for filing the following revised 
tariff sheets to its FERC Gas Tariff, 
Original Volume No. 1: 

Fourth Revised Sheet No. 3-A.5 
Fourth Revised Sheet No. 3-A.6 
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The subject tariff sheets bear an issue 
date of March 28, 1991, and a proposed 
effective date of April 1, 1991. 

Trunkline states that these revised 
tariff sheets are being filed in 
compliance with the Commission's 
Order dated January 16, 1991 in the 
above-referenced proceeding. 


allocated in the December 17, 1990 
filings to reconcile those amounts with 
the amounts customers paid under the 
Optional Deferred Payment Plan. 
Trunkline further states that its proposal 
for an Optional Deferred Payment Plan 
was approved by the Commission in 

Paragraph (B) of the 
Commission’s Order dated January 16, 
1991 in Docket No. RP91-54-000. 

Trunkline states that under its 
Optional Deferred Payment Plan, 
customers had the option for the first 
three (3) months (January 1991—March 
1991) of the thirty-six (36) month 
amortization period approved in these 
consolidated proceedings to pay 
amounts that were previously being paid 
by customers under Trunkline’s then 
approved Order No. 500 recovery filings. 
To the extent that a customer elected 
the deferred payment plan, the 
difference in the amounts would be 
spread over the remaining thirty-three 
(33) months of the amortization period. 
Trunkline also stated in its filing dated 
December 17, 1990, that at the end of the 
three (3) month period, Trunkline would 
file revised tariff sheets to reflect any 
adjustments related to customers’ use of 
the Optional Deferred Payment Plan. 

Trunkline states that a copy of this 
filing has been sent to all affected sales 
and transportation customers, affected 
state commissions and all parties on the 
service list in the proceedings in Docket 
No. RP91-54-000. 

Any person desiring to protest said 
filing should file a protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NE., 
Washington, DC 20426, in accordance 
with Rules 214 and 211 of the 
Commission's Rules of Practice and 
Procedures, 18 CFR 385.214 and 385.211. 
All such protests should be filed on or 
before April 10, 1991. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Persons that are already parties to this 
proceeding need not file a motion to 
intervene in this matter. Copies of this 
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filing are on file with the Commission 
and are available for public inspection. 
Lois D. Cashell, 

Secretary. 

[FR Doc. 91-8373 Filed 4-90-01; 8:45 am] 
BILLING CODE 6717-01-18 


[Docket Nos. RP89-38-013 et ai] 


U-T Offshore System; Notice of Filing 
of Pipeline Refund Report 


April 3, 1991 

Take notice that U-T Offshore System 
(U-TOS) on December 26, 1990 
submitted for filing a Refund Report for 
the period January 1, 1989 through 
October 30, 1990 in compliance with the 
Commission's Order Approving 
Uncontested Settlement issued October 
30, 1990. 

Any person desiring to protest said 
filing should file a protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NE., 
Washington, DC 20426, in accordance 
with Rules 214 and 211 of the 
Commission's Rules of Practice and 
Procedure 18 CFR 385.214, 385.211 (1990). 
All such protests should be filed on or 
before April 11, 1991. Protests will be 
considered by the Commission but will 
not serve to make protestant parties to 
ped ed on her pe aa 
on file with the Commission and are 
available for public inspection. 

Lois D. Cashell, 

Secretary 

[FR Doc. 9-8374 Filed 4-0-01; 8:45 am] 
BILLING CODE 6717-01-m 


[Docket No. RP69-226-001] 


Take notice that Valero Interstate 
Transmission Company (“Vitco”), on 
March 29, 1991 tendered for filing the 
following tariff sheets as required by the 
Commission letter order dated March 6, 
1991: 


FERC Gas Tariff, Original Volume No. 1 
3rd Revised Sheet No. 7.1 
3rd Revised Sheet No. 8.1 
Original Sheet No. 8.1.1 
2nd Revised Sheet No. 8.2 
2ist Revised Sheet No. 14 
Sheet No. 14a 
24th Revised Sheet No. 14.2 


FERC Gas Tariff, Original Volume No. 2 
32nd Revised Sheet No. 6 

5th Revised Sheet No. 7 

ist Revised Sheet No. 50 

1st Revised Sheet No. 54 


ist Revised Sheet No. 107 
1st Revised Sheet No. 115 
ist Revised Sheet No. 123 
1st Revised Sheet No. 131 
ist Revised Sheet No. 139 
1st Revised Sheet No. 156 
ist Revised Sheet No. 172 


Vitco states that the above tariff 
sheets are being filed to comply with the 
Commission “Order Approving 
Uncontested Settlement” issued March 
6, 1991 in Docket No. RP89-226-000. 

The proposed effective date of the 
above filing is May 1, 1991. Vitco 
requests a waiver of any Commission 
order or regulations which would 
prohibit implementation by May 1, 1991. 

Any person desiring to protest said 
filing should file a protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NE., 
Washington, DC 20426, in accordance 
with Rules 214 and 211 of the 
Commission's Rules of Practice and 
Procedures, 18 CFR 385.214 and 385.211. 
All such protests should be filed on or 
before April 10, 1991. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Persons that are already rarties to this 
proceeding need not file a motion to 
intervene in this matter. Copies of this 
filing are on file with the Commission 
and are available for public inspection. 
Lois D. Cashell, 

Secretary. 
[FR Doc. 91-8375 Filed 4-09-91; 8:45 am] 
BILLING CODE 6717-01-48 


[Docket No. TA91-1-56-000] 


Valero interstate Transmission Co.; 
Notice of Proposed Changes In FERC 


- Gas Tariff 


April 3, 1991 

Take notice that Valero Interstate 
Transmission Company (“Vitco”), on 
March 29, 1991 tendered for filing the 
following tariff sheets as required by 
Orders 483 and 483-A containing 
changes in Purchased Gas Cost Rates 
pursuant to such provisions: 


FERC Gas Tariff, Original Volume No. 1 
25th Revised Sheet No. 14.2 


FERC Gas Tariff, Original Volume No. 2 
33rd Revised Sheet No. 6 


Vitco states that this filing reflects 
changes in its purchased gas cost rates 
pursuant to the requirements of Orders 
483 and 483-A. 

The change in rates to Rate Schedule 
S-3 includes a decrease in purchased 
gas cost of $.3536 per MMBtu, a negative 
surcharge on Account 191 of $0.1509 per 
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MMBtu and a surcharge of $0.3354 
applicable to take-or-pay settlement 
costs. 

The proposed effective date of the 
above filing is June 1, 1991. Vitco 
requests a waiver of any Commission 
order or regulations which would 
prohibit implementation by June 1, 1991. 

Any person desiring to be heard or 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
DC 20428, in accordance with § 385.214 
and 385.211 of the Commission's Rules 
and Regulations. All such motions or 
protests should be filed on or before 
April 23, 1991. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceedings. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection in the Public Reference 
Room. 

Lois D. Cashell, 

Secretary. 

[FR Doc. 91-8376 Filed 4-98-91; 8:45 am] 
BILLING CODE 6717-01-14 


[Docket No. RP91-117-000] 


April 5, 1991. 


Take notice that on March 14, 1991, 
Viking Gas Transmission Company 
(Viking) tendered for filing First Revised 
Sheet Nos. 81F, 81G, 81H, 811 and 
Second Revised Sheet No. 82 to its FERC 
Gas Tariff, Original Volume No. 1, to be 
effective April 14, 1991. Viking states 
that the revised tariff sheets are being 
filed to permit Viking to allocate 
capacity that may become available 
during a month to interruptible 
transportation customers that have 
submitted nominations that were not 
originally scheduled and to clarify 
Viking's rights in the event of certain 
capacity limitations. Viking states that 
the tariff revisions will help it to use its 
pipeline capacity more efficiently and to 
provide increased service for its 
customers. 

Viking states that copies of the filing 
were served on all of Viking’s customers 
and interested state commissions. 


® Notice was issued on March 19, 1991, but 
through administrative error was not published in 
the Federal Register. 
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Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
DC 20426, in accordance with 18 CFR 
385.214 of the Commission's Rules of 
Practice and Procedure. All such 
motions or protests should be filed on or 
before April 10, 1991. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection. 

Lois D. Cashell, 

Secretary. 

[FR Doc. 91-8496 Filed 4-6-01; 8:45 am] 
BILLING CODE 6717-01-m 


[Docket Nos. TQ90-3-43-005 and RP89- 
140-010) 


Williams Natural Gas Co.; Notice of 
Filing of Pipeline Refund Report 
April 3, 1991 

Take notice that Williams Natural 
Gas Company (WNG) on January 2, 
1991, submitted for filing a report of 
refunds made to jurisdictional customers 
for the period May 1, 1989 through 
October 31, 1990 in compliance with the 
Commission's Order Accepting and 
Suspending Tariff Sheets Subject to 
Conditions, issued May 30, 1990 and, 
Order Granting in Part and Denying in 
Part Rehearing, issued September 18, 
1990 in the subject proceedings. 

WNG states that a copy of this report 
has been served upon jurisdictional 
customers, state regulatory commissions 
having jurisdiction, and all parties to 
Docket Nos. TQ90-3-43 and RP89-140. 

Any person desiring to protest said 
filing should file a protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NE., 
Washington, DC 20426, in accordance 
with Rules 214 and 211 of the 
Commission's Rules of Practice and 
Procedure 18 CFR 385.214, 385.211 (1990). 
All such protests should be filed on or 
before April 11, 1991. Protests will be 
considered by the Commission but will 
not serve to make protestants parties to 
the proceeding. Copies of this filing are 
on file with the Commission and are 
available for public inspection. 

Lois D. Cashell, 

Secretary. 

[FR Doc. 91-8377 Filed 4-80-01; 8:45 am] 
BILLING CODE 6717-01-48 


[Docket No. RP91-56-003) 


Williston Basin interstate Pipeline Co.; 
Notice of Compliance Filing 
April 3, 1991 

Take notice that on March 3, 1991, 
Williston Basin Interstate Pipeline 
Company (Williston Basin), Suite 200, 
304 East Rosser Avenue, Bismarck, 
North Dakota 58501, tendered for filing 
under protest certain revised tariff 
sheets to First Revised Volume No. 1 of 
its FERC Gas Tariff. 

Williston Basin states that the revised 
tariff sheets were filed under protest in 
compliance with the Commission's 
March 1, 1991 “Order Directing Revised 
Allocations to Small Customer Fixed 
Charges to Comply with Order No. 528- 
A” as more fully described in the filing. 

Any person desiring to protest said 
filing should file a protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NE.., 
Washington, DC 20428, in accordance 
with Rules 214 and 211 of the 
Commission's Rules of Practice and 
Procedures, 18 CFR 385.214 and 385.211. 
All such protests should be filed on or 
before April 10, 1991. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to'make 
protestants parties to the proceeding. 
Persons that are already parties to this 
proceeding need not file a motion to 
intevene in this matter. Copies of this 
filing are on file with the Commission 
and are available for public inspection. 
Lois D. Cashell, 

Secretary. 
[FR Doc. 91-8378 Filed 4-09-01; 8:45 am] 
BILLING CODE 6717-01-48 


Office of Conservation and 
Renewable Energy 


[Case No. F-029) 


Energy Program for 
Consumer Application for 
interim Waiver and Petition for Waiver 
of Furnace Test Procedures From 
Snyder General Corporation 


AGENCY: Office of Conservation and 
Renewable Energy, Department of 
Energy. 
SUMMARY: Today's notice publishes a 
letter granting an Interim Waiver to 
Snyder General Corporation (Snyder) 
from the existing Department of Energy 
(DOE) test procedures for furnaces 
regarding blower time delay for the 
company’s GUI, GNI, GUH, GUA, GDA 
and PGMA central furnaces. 

Today’s notice also publishes a 
“Petition for Waiver” from Snyder. 
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Snyder's Petition for Waiver requests 
DOE to grant relief from the DOE test 
procedures relating to the blower time 
delay specification. Snyder seeks to test 
using a blower delay time of 60-seconds 
for its GUI, GNI, GUH, GUA, GDA and 
PGMA central furnaces instead of the 
specified 1.5-minutes delay between 
burner on-time and blower on-time. 
DOE is soliciting comments, data, and 
information respecting the Petition for 
Waiver. 


DATES: DOE will accept comments, data, 
and information not later than May 10, 
1991. 


ADDRESSES: Written comments (8 
copies) and statements shall be sent to: 
Department of Energy, Office of 
Conservation and Renewable Energy, 
Case No. F-029, Mail Stop CE-90, room 
6B-025, Forrestal Building, 1000 
Independence Avenue SW.., 
Washington, DC 20585 (202) 586-3012. 
FOR FURTHER INFORMATION CONTACT: 


Cyrus H. Nasseri, U.S. Department of 
Energy, Office of Conservation and 
Renewable Energy, Mail Station CE- 
43, Forrestal Building, 1000 
Independence Avenue SW., 
Washington, DC 20585 (202) 586-9127. 

Eugene Margolis, Esq., U.S. Department 
of Energy, Office of General Counsel, 
Mail Station GE-41, Forrestal 
Building, 1000 Independence Avenue 
SW., Washington, DC 20585 (202) 586- 
9507. 

SUPPLEMENTARY INFORMATION: The 

Energy Conservation Program for 

Consumer Products (other than 

automobiles) was established pursuant 

to the Energy Policy and Conservation 

Act (EPCA), Public Law 94-163, 89 Stat. 

917, as amended by the National Energy 

Conservation Policy Act (NECPA), 

Public Law 95-619, 92 Stat. 3266, the 

National Appliance Energy 

Conservation Act of 1987 (NAECA), 

Public Law 100-12, and the National 

Appliance Conservation Amendments of 

1988 (NAECA 1988), Public Law 100-357, 

which requires DOE to prescribe 

standardized test procedures to measure 
the energy consumption of certain 
consumer products, including furnaces. 

The intent of the test procedures is to 

provide a comparable measure of energy 

consumption that will assist consumers 
in making purchasing decisions. These 
test procedures appear at 10 CFR part 

430, subpart B. 

DOE amended the prescribed test 
procedures by adding 10 CFR 430.27 on 
September 26, 1980, creating the waiver 
process. 45 FR 64108. Thereafter DOE 
further amended the appliance test 
procedure waiver process to allow the 
Assistant Secretary for Conservation 
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The waiver process allows the 
Assistant Secretary to waive 
a= are feo procedures for a 
. particular basic model when a petitioner 
shows that the basic model contains one 
or more design characteristics which 


test 
prescribed test procedures may evaluate 
the basic model in a manner so 


materially 
inaccurate comparative data. Waivers 
generally remain in effect until final test 
procedure amendments become 
effective, resolving the problem that is 
the subject of the waiver. 

The interim waiver provisions, added 
by the 1986 amendment, allow the 
Assistant Secretary to grant an interim 
waiver when it is determined that the 
applicant will experience economic 
hardship if the Application for Interim 
Waiver is denied, if it appears likely 
that the Petition for Waiver will be 
granted, and/or the Assistant Secretary 
determines that it would be desirable for 
public policy reasons to grant immediate 
relief a determination on the 
Petition for Waiver. An interim waiver 
remains in effect for a period of 180 days 
or until DOE issues its determination on 
the Petition for Waiver, whichever is 
sooner, and may be extended for an 
additional 180 days, if 5 

On January 4, 1991, Snyder an 
Application for an Interim Waiver 
regarding blower time delay. Snyder’s 
Application seeks an interim waiver 
from the DOE test provisions that 
require a 1.5-minutes time 
between the of the burner and 
starting of the circulating air blower. 
Instead, Snyder requests the allowance 
to test using a 60-second blower time 
delay when testing its GUI, GNI, GUH, 
GUA, GDA and PGMA central furnaces. 
Snyder states that the 60-second delay 
is indicative of how these furnaces 
actually operate. Such a delay results in 
an energy savings of approximately 1.0 
percent, according to Snyder. Since 
current DOE test procedures do not 
address this variable blower time delay, 
Snyder asks that the interim waiver be 
granted. 

Previous waivers for this type of 
timed blower delay control have been 
granted by DOE to the Coleman 
Company, 50 FR 2710, January 18, 1985; 
Magic Company, 50 FR 41553, 
October 11, 1985; Rheem Manufacturing 


Company, 53 FR 48574, December 1, 
1988, and 55 FR 3253, January 31, 1990; 
Trane Company, 54 FR 19226, May 4, 
1989, and 55 FR 41589, October 12, 1990; 
Lennox Industries, 54 FR 50525, 
December 7, 1989; DMO Industries, 55 
FR 4004, February 6, 1990; Heil-Quaker 
Corporation, 55 F.R. 13184, April 9, 1990; 
Carrier Corporation, 55 FR 13182, April 
9, 1990; and Amana Refrigeration, Inc., 
56 FR 853, January 9, 1991. Thus, it 
appears likely that the Petition for 
ee ee ee 


y: 

In those instances where the likely 
success of the Petition for Waiver has 
been demonstrated based upon DOE 
having granted a waiver for a similar 
product design, it is in the public interest 
to have similar products tested and 
rated for energy consumption on 
comparable basis. 

Therefore, based on the above, DOE is 
granting Snyder an Interim Waiver for 
GUI, GNI, GUH, GUA, GDA and PGMA 
central furnaces. Pursuant to paragraph 
(e) of § 430.27 of the Code of Federal 
Regulations, the following letter granting 
the Application for Interim Waiver to 
Snyder General Corporation was issued. 

Pursuant to paragraph (b) of 10 CFR 
430.27, DOE is hereby publishing the 
“Petition of Waiver” in its entirety. The 
petition contains no confidential 
information. DOE solicits comments, 
data, and information respecting the 
petition. 


Issued in Washington, DC, April 4, 1991. 
J. Michael Davis, PE., 
Assistant Secretary, Conservation and 
Renewable Energy. 


April 4, 1991 

Mr. David B. Schumacher, 

Manager, Development Engineering, Snyder 
Ceneral Corporation, 401 Randolph 
Street, Red Bud, IL 62278-1098 

Dear Mr. Schumacher: This is in response 
to your January 4, 1991, Application for — 

Interim Waiver and Petition for Waiver from 

the Department of Energy (DOE) test 

poses for Snyder furnaces 
lower time delay for the Snyder 

Corporation (Snyder) CUI, GNI, GUH, GUA, 

GDA and PGMA central furnaces. 

Previous waivers for timed blower delay 
control have been by DOE to 

Coleman Company, 50 F.R. 2710, January 18, 


icturing 

Company, 53 F.R. 48574, December 1, 1983, 
and 55 F.R. 3253, January 31, 1990; Trane 
Company, 54 F.R. 19226, May 4, 1980, and 55 
F.R. 41589, October 12, 1990; Lennox 
Industries 54 F.R. 50525, December 7, 1969; 
DMO Industries, 55 F.R. 4004, February 6, 
1990; Heil-Quaker Corporation, 55 F.R. 13184, 
April 9, 1890; Carrier Corporation, 55 F.R. 
13182, April 9, 1990; and Amana 
Inc., 56 F.R. 853, January 9, 1991. 

Snyder’s Application for Interim Waiver 
does not provide sufficient information to 


experience absent a favorable determination 
on its application. However, in those. 
instances where the likely success of the 


Snyder shail be permitted to test its GUI, 
GNI, GUH, GUA, CDA and PGMA central 
furnaces on the basis of the test procedures 
specified in 10 CFR Part 430, Subpart B, 
daa can emacs aprannaes 

low. 


(i) Section 3.0 in Appendix N is deleted and 


replaced with the following paragraph: 
3.0 Test Procedure. Tes 


exception of sections 9.2.2, 9.3.1, and 9.3.2, 
and the inclusion of the following additional 


procedures: 
(ii) Add a new paragraph 3.10 in Appendix 
N as follows: 


3.10 Gas- and Oil-Fueled Central 
Furnaces. After jum conditions are 


achieved following the cool-down test and 
measurements 


the main burner(s) comes on. After the burner 
start-up, delay the blower start-up by 1.5- 
minutes (t-), unless: (1) the furnace employed 
a single motor to drive the power burner and 
the indoor air circulation blower, in which 
case the burner and blower shall be started 


or (3) the delay time results in the activation 
of a temperature safety device which shuts 
off the burner, in which case the fan control 
shall be permitted to start the blower. In the 
latter case, if the fan control is adjustable, set 
it to start the blower at the highest 
temperature. If the fan control is permitted to 
start the blower, measure time delay, {t-), 
using a stop watch. Record the measured 
temperatures. During the heat-up test for oil- 
fueled furnaces, maintain the draft in the flue 
pipe with +0.01 inch of water gauge of the 
manufacturer's on-period 


This Interim Waiver is based upon the 
presumed validity of statements and all 
allegations submitted by the company. This 
Interim Waiver may be revoked or modified 
at any time upon a determination that the 
factual basis underlying the application is 
incorrect. 

The Interim Waiver shall remain in effect 
for a period of 180 days or until DOE acts on 
the Petition for Waiver, whichever is sooner, 
and may be extended for an additional 180 
day period, if necessary. 
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Sincerely, 

J. Michael Davis, P.E., 

Assistant Secretary, Conservation and 

Renewable Energy. 

January 4, 1991 

Assistant Secretary Conservation and 
Renewable Resources, 

United States Department of Energy, 1000 
Independence Avenue SW., Washington, 
DC 20585 


Gentlemen: This is a Petition of Waiver 
and Application for Interim Waiver 
submitted pursuant to Title 10 CFR, part 
430.27. Waiver is requested from the furnace 
test procedure found in Appendix N to 
Subpart B of Part 430. 

The current test procedure requires a 1.5 
minute delay between burner and supply air 
blower startup. The SnyderGeneral 
Corporation is requesting the use of 60 
seconds instead of 1.5 minutes when testing 
our GUI, GNI, GUH, GUA, GDA and PGMA 
central furnace families incorporating a timed 
fan control with a maximum timed on 
adjustment of 60 seconds. The current 
procedure does not credit SnyderGeneral for 
additional energy savings that are realized 
when a shorter blower on time is utilized. 
Test data for each model series indicates an 
average 1% AFUE increase when a 60 second 
timed on delay is used. Copies of confidential 
test data confirming these energy savings will 
be forwarded to you upon request. 

SnyderGeneral is confident that this 
petition for Waiver will be granted, and 
therefore, requests an Interim Waiver until 
the final ruling is made. Similar waivers have 
been granted to Evcon, Rheem 
Manufacturing, Carrier, Inter-City Products, 
Lennox Industries and the Trane Company. 
Also, the proposed ASHRAE 103-88 currently 
under consideration by DOE contains the 
coverage requested in this Petition for 
Waiver. 

Manufacturers that domestically market 
- gimilar products have been sent a copy of the 
Petition for Waiver and Application for 
interim Waiver. 

Best regards, 

Snyder General Corporation. 

David B. Schumacher, 

Manager, Development Engineering. 
[FR Doc. 91-8444 Filed 4-09-91; 8:45 am] 
BILLING CODE 6450-01-4 


[Docket No. CAS-RM-79-105] 


AGENCY: Conservation and Renewable 
Energy Office, Department of Energy. 
summany: On February 14, 1991, the Gas 
Appliance Manufacturers Association 
(GAMA) petitioned the Department of 
Energy (DOE) on behalf of 15 
manufacturers to extend the compliance 
date of the Final Rule regarding test 


procedures and energy conservation 
standards for water heaters published in 
the Federal Register on October 17, 1990 
(55 FR 42162). Today's notice publishes 
a letter granting an extension of the 
compliance date for those 
manufacturers from April 15, 1991, to 
October 15, 1991. 


Issued in Washington, DC, April 3, 1991. 
J. Michael Davis, 

Assistant Secretary, Conservation and 
Renewable Energy. 

Mr. Frank A. Stanonik, 

Associate Director of Technical Services, 
Gas Appliance Manufacturers Association, 
1901 North Moore Street, 

Arlington, VA 22209 

Dear Mr. Stanonik: The Department of 
Energy (DOE) has received the letter dated 
February 14, 1991, from the Gas Appliance 
Manufacturers Association (GAMA). GAMA, 
on behalf of 15 water heater manufacturers, 
requested an extension of the effective date 
of the final rule regarding test procedures and 
energy conservation standards for water 
heaters published in the Federal Register on 
October 17, 1990. 55 FR 42162. The letter 
states that because of the time required for 
manufacturers to reconfigure their test 
facilities, the length of time required to 
conduct each test, and the large number of 
models to be tested, the manufacturers will 
be unable to complete the tests by April 15, 
1991. 

DOE has reviewed this information and 
agrees that the revised test procedures 
represent a significant test burden that 
manufacturers cannot reasonably complete 
by April 15, 1991. Furthermore, DOE notes 
that extending the effective date of this final 
rule will not result in any loss of energy 
savings since test procedures provide a 
standard measurement of energy efficiency 
and all water heaters will be required to meet 
applicable energy conservation standards. 

Therefore, after reviewing the above, DOE 
is extending the effective date from April 15, 
1991, to October 15, 1991, for the 
manufacturers listed in Appendix A of this 
letter. 

Sincerely, 
]. Michael Davis, 
Assistant Secretary, Conservation and 
Renewable Energy. 


Appendix A 


American Appliance Mfg. Corporation 

Bock Water Heaters 

Bradford-White Corporation 

Crispaire Corporation 

Energy Utilization Systems, Inc. 

Ford Products Corporation 

GSW Water Heating Company Ltd. 

Heat Transfer Products, Inc. 

Mor-Flo Industries, Inc. 

Rheem Manufacturing Company—Water 
Heater Division 

A. O. Smith Water Products Co. 

State Industries, Inc. 

Therma-Star Products Group—DEC 
International 

Vaughn Manufacturing Company 
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Water Heater Innovations 
[FR Doc. 91-8453 Filed 4-90-91; 8:45 am] 
BILLING CODE 6460-01-44 


Office of Hearings and Appeals 


issuance of Decisions and Orders 
During the Week of February 4 
Through February 8, 1991 


During the week of February 4 through 
February 8, 1991, the decisions and 
orders summarized below were issued 
with respect to appeals and applications 
for other relief filed with the Office of 
Hearings and Appeals of the 
Department of Energy. The following 
summary also contains a list of 
submissions that were dismissed by the 
Office of Hearings and Appeals. 


Appeal 


Rockwell International, 2/4/91; LFA- 
0094 

Rockwell International filed an 
Appeal from a partial denial issued to it 
by the Acting Deputy General Counsel 
for Litigation (AO) of the Department of 
Energy (DOE) concerning a request for 
information which it submitted under 
the Freedom of Information Act. The AO 
withheld drafts and memoranda 
pursuant to Exemption 5. The DOE 
concluded that the AO’s determination 
was correct and that Rockwell’s 
arguments concerning the procedural 
aspects of Exemption 5 were without 
merit. The case was remanded to the 
AO for an additional search for 
responsive material. 


Refund Applications 


Cornell Construction Co., Inc., 2/4/91; 
RR272-46 

The DOE issued a Decision and Order 
granting a Motion for Reconsideration 
filed by the Cornell Construction 
Company, Inc. In its Motion, Cornell 
requested that OHA amend a November 
21, 1989 Decision and Order granting the 
firm’s Application for Refund and 
approve a supplemental crude oil refund 
based upon previously unreported 
purchases of liquid asphalt. In granting 
the Motion, the OHA noted that 
Cornell's failure to report the additional 
gallons in its original claim was not 
attributable to any omission or oversight 
by Cornell. Rather, the invoices for the 
additional purchases had been the 
subject of a Department of Justice 
subpoena and, therefore, were 
inaccessible to Cornell. Accordingly, the 
Motion for Reconsideration was 
granted, and Cornell was awarded a 
supplemental refund of $2,972. 
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Dwelling Managers, Inc., 2/7/91; RF272- 
4242 


The DOE issued a Decision and Order 
granting a refund from crude oil 
overcharge funds to Dwelling Managers, 
Inc., (DMI) based on the firm's 

purchases of refined petroleum products 
aette the period August 19, 1973, 
through January 27, 1981. A group of 
twenty-eight states and two U. S. 
Territories (the States) filed objections 
to the Application. The States 
aire that DML a residential 
roperty management company, was 
able to pass through all overcharges to 
its tenants. DMI acknowledged that it 
passed on some increased costs 
pursuant to a January 12, 1980 fuel 
surcharge provision for rent stablized 
apartments. Since the applicant was 
unable to determine the amount of the 
cost passthrough, the OHA determined 
that DMI had been fully compensated 
for its increased petroleum products 
costs incurred for its rent stablized 
apartments in 1920 and in January 1981. 
The DOE determined that the evidence 
offered by the States was insufficient to 
rebut the presumption of end-user injury 
concerning DMI's remaining heating oil 
— and that DMI was eligible to 
a refund equal to its full 
allocable share for these purchases. The 
refund grented in this Decision was 


Food Services of America, et al., 2/6/91; 
en et al. RD272-61905, et 


The DOE issued a Decision and Order 
granting refunds from crude oil 
overcharge monies to four firms that 
purchased refined petroleum products 
for use in food production operations. 
The DOE rejected identical objections 
filed by a consortium of 28 States and 
two territories (the States), finding them 
insufficient to rebut the end-user 
presumption of injury. Therefore, the 
Applications for Refund filed by these 
four firms were granted and related 
Motions for Discovery filed by the 
States were denied. The refund amount 
granted to these four applicants was 
$70,161. 


Garden State Tanning, 2/8/91; RF272- 
44649 


Garden State Tanning (Garden State), 
a firm that tans and finishes leather, 
filed an Application for Refund as an 
end-user of refined petroleum products 
in the Subpart V crude oil special refund 
pre A group of states and two 
US. territories (the States) objected to 
the Application and provided evidence 
concerning the leather industry as a 
whole. The DOE determined that the 
States had failed to produce any 
convincing evidence to show that 
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Garden State had been able to pass on 
the crude oil to its 
customers. The DOE rejected the States’ 
contention that industry-wide data 
constituted sufficient evidence to rebut 
the presumption that end-users such as 
Garden State were injured by crude oil 
overcharges or unable to pass through 
any alleged overcharges. Therefore, the 
DOE rejected the States’ objections and 
granted Garden State Tanning a refund 
of $16,453 based on its approved 
purchases of 20,566,159 gallons of 
petroleum products. 


Humana Incorporated, 2/8/91; RF272- 
25968, RD272-25988 

Humana Incorporated (Humana), a 
hospital management company, filed an 
Application for Refund as an end-user of 
refined petroleum products in the 
Subpart VY crude oil special refund 
proceeding. A group of states and two 
USS. territories (the States) objected to 
the Application filed by Humana, 
provided evidence concerning the health 
industry as a whole, and filed a Motion 
For Discovery. The DOE determined 
that the States had failed to produce any 
convincing evidence to show that 
Humana had been able to pass on the 
crude oil overcharges to its customers. 
The DOE rejected the States’ contention 
that industry-wide data constituted 
sufficient evidence to rebut the 
presumption that end-users such as 
Humana were injured by crude oil 
overcharges. Humana was unable to 
pass through its alleged overcharges. 
Therefore, the DOE rejected the States’ 
objections, granted a refund of $29,380, 
based on the firms approved purchases 
of 36,700,000 gallons of petroleum 
products, and denied the Motion for 
Discovery filed by the States. 


J. L. Healy Construction Co., 2/8/91; 
RF272-11138, RD272-11138 

The DOE issued a Decision and Order 
granting a refund from crude oil 
overcharge funds to the J. L. Healy 
Construction Co. (Healy), an asphalt 
construction firm, based upon its 
purchases of refined petroleum products 
during the period August 19, 1973, 
through January 27, 1981. A group of 
states and U.S. territories (the States) 
objected to the Application, challenging 
Healy's eligibility to utilize the end-user 
presumption of injury and filed a Motion 
for Discovery. The DOE rejected the 
States’ argument noting that the 
objection was overly broad and 
speculative, failing to address the 
specific situation of the applicant. The 
DOE denied the Motion for 
The refund granted in this Decision was 
$27,418. 
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Kaiser Cement Corporation, 2/6/91; 
RF272-508; R.D272-508 


The DOE issued a Decision and Order 
granting a refund from crude oil 
overcharge funds to Kaiser Cement 
Corporation (Kaiser), based upon the 
firm's purchases of refined petroleum 
products during the period August 19, 
1973, through January 27, 1981. During 
this period, the applicant was involved 
in the production of both cement and 
building materials used in the 
construction . Kaiser was an 
end-user of the products claimed and 
was therefore presumed injured. A 
consortium of 28 states and two 
territories filed a Statement of 
Objections and Motion for Discovery in 
the proceeding. The DOE found that the 
states’ filings were insufficient to rebut 
the presumption of injury for end-users 
in this case. Therefore, the Application 
for Refund was granted and the Motion 
for Discovery denied. The refund 
granted to Kaiser is $275,116. 


The Upjohn Company, 2/8/91; RF272- 
9891, RD272-9891 

The DOE issued a Decision and Order 
granting a refund from crude oil 
overcharge funds to The Upjohn _ 
Company (Upjohn), based upon its 
purchases of refined petroleum products 
during the period August 19, 1973, 
through January 27, 1981. Upjohn, a 
manufacturer of chemicals, health care 
products, and pharmaceuticals, 
demonstrated the volume of its claim by 
using contemporaneous records and 
reasonable estimates. Upjohn was an 
end-user of the products it claimed and 
was therefore presumed injured by the 
DOE. A group of states and territories 
(the States) filed Objections to the 
Application, contending that the firm 
was not injured because it was able to 
pass through to customers any 
overcharges they suffered due to the 
elasticities of supply and demand that 
exist in any industry. The States also 
argued that the pharmaceutical industry 
in general did not suffer injury because 
the demand for pharmaceuticals is 
always high, forcing customers to 
purchase them regardless of price 
increases. The DOE found the States’ 
Objections to be without merit. 
Accordingly, the DOE granted Upjohn a 
refund of $116,868. The States also filed 
a Motion for Discovery in connection 
with the Application, which was denied 
for reasons discussed in earlier Subpart 
V crude oil Decisions. 


Texaco Inc./Forrest City Texaco 
Gennusa’s Northlake Texaco, 2/5/ 
91; RF321-2518, RF321-3512 
The DOE issued a Decision and Order 
concerning two Applications for Refund 
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filed in the Texaco Inc. special refund 
———- Both Applications were filed 
y the current owners of retail service 
station businesses that purchased 
Texaco refined petroleum 
during the Texaco consent order period. 
However, ownership of the two service 
stations was acquired by the present 
proprietors after the consent order 
period. The DOE determined that the 
right to seek a refund on the basis of the 
eligible Texaco products purchased 
either station was not transferred to 
current owners when they acquired the 
stations. Therefore, these a: ts are 
not eligible for refunds in the Texaco 
— and both Applications were 
enie 


Texaco Inc./R.J. Reynolds Industries, 
Inc. 2/8/91; RF321-5303 

The DOE issued a Decision and Order 
in the Texaco Inc. special refund 
proceeding concerning an Application 
for Refund filed by R.J. Reynolds 
Industries, Inc., on its own behalf and on 
behalf of several affiliates. One of the 
affiliates was a reseller of Texaco 
products while the rest were consumers. 
The applicant stated that it accepted the 
presumption of injury with respect to the 
reselling affiliates; accordingly, it was 
not required to demonstrate injury. The 
DOE found that the reselling affiliate 
should be granted a refund under the 


mid-level 


granted a refund equal to their full 
allocable share. The total refund 
was $51,067 ($41,817 principal 
interest). 


The Brewer Company, 2/5/91; RF272- 
RD272-22560 


22560, 

The Brewer Company, a firm that 
manufactures and sells specialty 
asphalts, filed an Application for Refund 
as an end-user of refined petroleum 
products in the Subpart V crude oil 
special refund proceeding. A group of 
states and two USS. territories (the 
States} objected to the Application filed 
by The Brewer Company, provided 
evidence concerning the construction 
industry as a whole, and filed a Motion 
for . The DOE determined that 
the States had failed to produce any 
convincing evidence to show that The 
Brewer Company had been able to pass 
on the crude oil overcharges to its 
customers. The DOE also rejected the 
States’ contention that industry-wide 
data constituted sufficient evidence to 
rebut the presumption that end-users 
such as The Brewer Company — 
ane — crude oil overcharges. Th 

Company was unable to Seen 
‘Goce its alleged overcharges through 
the use of price escalator clauses. The 
DOE granted The Brewer Company a 


Atlantic Richfield Co./Jenkins Arco Service, Inc. et al 
Atlantic Richfield Co./National Butane Company, Luzerne Electric Division 


Atlantic Richfield Co./Virg’s Arco Service........-..s-sse+s 


Gulf Oit Corp./Mintzer Petroleum 


Corporation 
Mack Oil Co., Houghton County Road Commission 
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refund of $31,639 based on its approved 
purchases of 39,548,544 gallons of 
petroleum products and denied the 
Motion for Discovery filed by the States. 


Walter R. Schmidt, 2/5/91; RF272- 
45537,RD272-45537 


The DOE issued a Decision and Order 
denying an Application for Refund filed 
in the Subpart V crude oil special refund 
proceeding by Walter R. Schmidt, 
allegedly a purchaser of petroleum 
products. Mr. Schmidt did not submit 
any documentation that would 
substantiate his purchase claim of 
102,422,157 gallons. er 
Application was denied. Counsel for a 
group of 30 States and Territories (the 
States} had submitted comments 
opposing Mr. Schmidt's refund claim as 
well as a Motion for Discovery. In view 
of the denial of Mr. Schmidt's claim, the 
Motion for Discovery was moot and 
dismissed. 


Refund Applications 


The Office of Hearings and Appeals 
issued the following Decisions and 


are available in the Public Reference 
Room of the Office of Hearings and 


aphasia snsiieseihaiiettatapesaancitilinipisisaaliasnnaniniiipinenincieniasiocceidas We 


s«o| RF272-19354 
RF272-381 
RF307-875 

«| RF307-10152, 


Pee oeweevoececccesoecoeeecessene sees cess sees ees ee Eee see es sees ees EOS OTe OE eee ION ESOT SSASOSESOSOESSODESOICOCCeeOS, 


Merit Operating Corporation Gt all .............c-secresccsvsseseseesserseee 
Shell Oit Company/Brilad Oil Co., inc. et al............ 
South Texas Drilling & Exploration et al 
Texaco Inc./Clairmont Texaco Ct all...........--rececseseees 
Texaco Inc./Sherer Oil Co. .......cccsccscorsecsssesnseseeenseess 
Texaco Inc./Tony’s Texaco hs Woodstock et al .. 

Oil Co. 


oeecereccoescorcccrncecsconssecescecessceses ecoeesceeseesessecaswoeeseonreeereoeeeeee, 


RFS21-5701 
RF321-60325 
RF321-2005 
RFS21-4216 
RF272-71298 
RF272-77216 


The following submissions were 
dismissed: 


DISMISSALS 
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RF321-9209 


RF304-12014 
RF272-70369 


Copies of the full text of these 
decisions and orders are available in the 
Public Reference Room of the Office of 
Hearings and Appeals, Room 1E-234, 
Forrestal Building, 1000 Independence 
Avenue, SW., Washington, DC 20585, 
Monday through Friday, between the 
hours of 1:00 p.m. and 5:00 p.m., except 
federal holidays. They are also available 
in Energy Management: Federal Energy 
Guidelines, a commercially published 
loose leaf reporter system. 

Dated: April 4, 1991. 

George B. Breznay, 

Director, Office of Hearings and Appeals. 
[FR Doc. 91-8446 Filed 4-9-1; 8:45 am] 
BILLING CODE 6450-01-M 


implementation of Special Refund 
Procedures 


AGENCY: Office of Hearings and 
Appeals, Department of Energy. 
ACTION: Notice of implementation of 
special refund procedures and 
solicitation of comments. 


SUMMARY: The Office of Hearings and 
Appeals of the Department of Energy 
solicits comments concerning the 
appropriate procedures to be followed in 
refunding to adversely affected parties 
$3,624,920 (plus accrued interest) in 
crude oil overcharge funds. The funds 
are being held in escrow pursuant to 
settlement agreements involving Kern _ 
Oil & Refinery (and Larry D. Delpit), 
Erickson Refining Corporation, and Sill 
j. Graham. It is proposed that the funds 


ee 


be distributed in accordance with the 
DOE's special refund procedures, 10 
CFR part 205, subpart V. 

DATE AND ADDRESS: Comments must be 
filed within 30 days of publication of 
this notice in the Federal Register and 
should be addressed to the Office of 
Hearings and Appeals, Department of 
Energy, 1000 Independence Avenue, 
SW., Washington, DC 20585. All 
comments should conspicuously display 
a reference to Case Number LEF-0022 
(Kern Oil & Refinery), LEF-0023 
(Erickson Refining Corp.) or LEF-0024 
(Bill J. Graham). 

FOR FURTHER INFORMATION CONTACT: 
Richard W. Dugan, Associate Director, 
Office of Hearings and Appeals, 1000 
Independence Avenue, SW., 
Washington, DC 20585, (202) 586-2880. 
SUPPLEMENTARY INFORMATION: In 
accordance with § 205.282(b) of the 
procedural regulations of the 
Department of Energy, 10 CFR 
205.282(b), notice is hereby given of the 
issuance of the Proposed Decision and 
Order set forth below. The Proposed 
Decision relates to the settlement of 
enforcement proceedings entered into 
by the DOE and Kern Oil & Refinery, 
Erickson Refining Corporation, and Bill 
J. Graham which concerned alleged 
crude oil overcharges. 

The Proposed Decision sets forth the 
procedures and standards that the DOE 
has tentatively formulated to distribute 
$3,624,920 remitted by Kern Oil & 
Refinery, Erickson Refining Corp. and 
Bill J. Graham which are being held in 
escrow. The DOE has tentatively 
decided that the funds should be 
distributed in accord with the Modified 
Statement of Restitutionary Policy 
Concerning Crude Oil Overcharges, 
which states that crude oil overcharge 
monies will be divided among the states, 
the federal government, and eligible 
purchasers of refined products. See 51 
FR 27899 (August 4, 1986). Proposed 
claims procedures are explained in the 
Proposed Decision and Order. 

Applications for Refund should not be 
filed at this time. Appropriate public 
notice will be given when the 
submission of claims is authorized. 

Any member of the public may submit 
written comments regarding the 
proposed refund procedures. 
Commenting parties are requested to 
submit two copies of their comments. 
Comments should be submitted within 
30 days of publication of this notice in 
the Federal Register and should be sent 
to the address set forth at the beginning 
of this notice. All comments received in 
these proceedings will be available for 
public inspection between the hours of 1 
to 5 p.m., Monday through Friday, 


-~ 


except Federal Holidays, in the Public 
Reference Room of the Office of 


Hearings and Appeals, located in room 


1E-234, 1000 Independence Avenue, 
SW., Washington, DC 20585. 
Dated: April 3, 1991. 
George B. Breznay, 
Director, Office of Hearings and Appeals. 


Proposed Decision and Order of the 
Department of Energy 
Implementation of Special Refund 
Procedures 


Names of firms: Kern Oil & Refinery 
and Larry D. Delpit; Erickson Refining 
Corporation, Bill J. Graham. 

Date of filings: September 28, 1990, 
September 28, 1990, October 2, 1990. 

Case numbers: LEF-0022; LEF-0023; 
LEF-0024. 

Under the procedural regulations of 
the Department of Energy (DOE), the 
Economic Regulatory Administration 
(ERA) may request that the Office of 

Hearings and Appeals (OHA) formulate 
and implement special refund 
procedures. 10 CFR 205.281. These 
procedures are used to refund monies to 
those injured by actual or alleged 
violations of the DOE price regulations. 


I. Background 


In this Proposed Decision and Order, 
we consider three Petitions for the 
Implementation of Special Refund 
Procedures filed by the ERA for crude 
oil overcharge funds. The first Petition 
deals with Kern Oil & Refinery (Kern) 
and Mr. Larry D. Delpit (Delpit) (Case 
No. LEF-0022). 

On March 31, 1987, the ERA issued a 
Proposed Remedial Order (PRO) (Case 
No. KRO-0520) to Kern and Delpit. The 
PRO alleged that Kern and Delpit 
committed violations of DOE regulations 
governing the sale, allocation and 
classification of crude oil during the — 
period October 1979 through December 
1980. The PRO found the respondents 
liable for $25,042,016 in overcharges. The 
PRO was being adjudicated by the — 
Office of Hearings and Appeals when, 
on April 19, 1990, the DOE entered into a 
Consent Order with Kern and Delpit 


‘under the terms of which Kern and 


Delpit were required to pay $750,000 and 
$2,600,000, respectively, for a total of 
$3,350,000 in settlement of all alleged 
regulatory violations against them. 
These monies have been deposited in a 
single, interest bearing escrow account 
referred to herein as the Kern escrow 
fund. 

Erickson Refining Corporation 
(Erickson), a crude oil reseller and 
refiner was audited by the ERA and 
subsequently charged with illegal crude 
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oil “layering” in violation of 10 CFR 
212.186. The ERA alleged that during the 
period October 1979 through September 
1980 Erickson illegally obtained 
$1,238,405.84 in crude oil overcharges, 
and directed that Erickson refund this 
amount, plus interest. On October 31, 
1985, the OHA affirmed the PRO with 
minor modifications and issued a 
Remedial Order to Erickson. See 
Erickson Refining Corp., 13 DOE 

4 83,045 (1985). 

A second PRO was issued to Erickson 
by the ERA on May 30, 1985. In this 
PRO, the ERA charged Erickson with 
manipulating the Entitlements Program, 
10 CFR 211.67, in order to receive 
excessive entitlements benefits for the 
months of November 1978, August 1979 
and October 1979. The OHA upheld the 
PRO and issued a Remedial Order on 
October 4, 1985, finding Erickson liable 
for the repayment of $218,183.16 in 
excessive entitlements benefits, plus 
interest. See Erickson Refining Corp., 13 
DOE { 83,036 (1985). 

Erickson subsequently declared 
bankruptcy. On May 7, 1990, the U.S. 
Bankruptcy Court for the Southern 
District of Texas entered an order 
approving a settlement agreement 
between Erickson and the DOE 

arding Erickson’s compliance with 
the Federal petroleum price and 
allocation regulations, including those 
issues involved in the two Remedial 
Orders discussed above. In accordance 
with the settlement agreement, Erickson 
remitted $59,000 to the DOE. 

Bill J. Graham (Graham), a crude oil 
producer, was audited by the ERA for 
the period September 1, 1973 through 
February 28, 1977. The ERA issued a 
PRO to Graham on May 3, 1979. Graham 
contested the PRO unsuccessfully before 
the OHA. On March 28, 1980, OHA 
issued a Remedial Order to Graham 
which directed the firm to refund 
$117,520 in crude oil overcharges, plus 
interest. See Bill J. Graham, § DOE 
{ 83,016 (1980). Graham died without 
complying with the Remedial Order. In 
1988, the DOE and Mr. Graham's widow 
entered into an agreement to settle the 
matter for $200,000 plus interest. In 
accordance with this agreement, 
$215,920 has been remitted to the DOE. 

In sum, these parties have remitted a 
total of $3,624,920 to the DOE. This 
Proposed Decision and Order sets forth 
OHA's plan to distribute these funds. 
Comments are solicited. 


Il. Jurisdiction 

The general guidelines which the 
OHA may use to formulate and 
implement a plan to distribute refunds 
are set forth in the 10 CFR part 205, 
subpart V. The subpart V process may 


be used in situations where the DOE 
cannot readily identify the persons who 
may have been injured as a result of 
actual or alleged violations of the 
regulations or ascertain the amount of 
the refund each person should receive. 
See Office of Enforcement, 9 DOE 

{ 82,508 at 85,046-049 (1981) (discussing 
subpart V and the authority of the OHA 
to fashion procedures to distribute 
refunds). See also Office of 
Enforcement, 8 DOE { 82,597 at 85,398 
(1981). We have considered the ERA’s 
requests to implement Subpart V 
procedures with respect to the monies 
received from the three firms listed 
above, and have determined that such 
procedures are appropriate. 


Ill. Crude Oil Overcharge Refund 
Procedures 


On July 28, 1988, the DOE issued a 
Modified Statement of Restitutionary 
Policy Concerning Crude Oil 
Overcharges, 51 FR 27899 (August 4, 
1986) (“the MSRP”). The MSRP, issued 
as a result of a court-approved 
Settlement Agreement In Re: The 
Department of Energy Stripper Well 
Exemption Litigation, M.D.L. No. 378 (D. 
Kan.), provides that crude oil overcharge 
funds will be divided among the states, 
the Federal government, and injured 
purchasers of refined petroleum 
products. Under the MSRP, up to 20 
percent of these crude oil overcharge 
funds will be reserved initially to satisfy 
valid claims by injured purchasers of 
petroleum products. Eighty percent of 
the funds, and any monies remaining 
after all valid claims are paid, are to be 
disbursed equally to the states and 
federal government for indirect 
restitution. 

The OHA has been applying the 
MSRP to all subpart V proceedings 
involving alleged crude oil violations. 
See Order Implementing the MSRP, 51 
FR 29689 (August 20, 1986). That Order 
provided a period of 30 days for the 
filing of any objections to the 
application of the MSRP, and solicited 
comments concerning the appropriate 
procedures to follow in processing 
refund applications in crude oil refund 


¥ On April 6, 1987, the OHA issued a 
Notice analyzing the numerous 
comments which it received in response 
to the August 1986 Order. 52 FR 11737 
(April 10, 1987) (the April 1987 Notice). 
The Notice set forth generalized 
procedures and provided guidance to 
assist claimants that wish to file refund 
applications for crude oii monies under 
the subpart V regulations. All applicants 
for refunds would be required to 
document their purchase volumes of 


petroleum products during the period of 
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price controls and to prove that they 
were injured by the alleged overcharges. 
The Notice indicated that end-users of 
petroleum products whose businesses 
are unrelated to the petroleum industry 
will be presumed to have absorbed the 
crude oil overcharges, and need not 
submit any further proof of injury to 
receive a refund. Finally, we stated that 
refunds would be calculated on the 
basis of a per gallon refund amount 
derived by dividing crude oil violation 
amounts by the total consumption of 
petroleum products in the United States 
during the period of price controls. The 
numerator would include the crude oil 
overcharge monies that were in the 
DOE's escrow account at the time of the 
settlement and a portion of the funds in 
the M.D.L. 378 escrow at the time of the 
settlement. 

The DOE has applied these 
procedures in numerous cases since the 
April 1987 Notice. See e.g., Amorient 
Petroleum Company, California, 18 DOE 
{ 85,595, (1989); New York Petroleum, 
Inc., 18 DOE $85,435 (1988); Shell Oil 
Co., 17 DOE { 85,204 (1988) (Shell Oil); 
Ernest A. Allerkamp, 17 DOE 4 85,079 
(1988) (A//erkamp). These procedures 
have been approved by the United 
States District Court for the District of 
Kansas and the Temporary Emergency 
Court of Appeals (TECA). Various 
States had filed a Motion with the 
District Court, claiming that the OHA 
violated the Stripper Well Settlement 
Agreement by employing presumptions 
of injury for end-users and by 
improperly calculating the refund 
amount to be used in those proceedings. 
On August 17, 1987, Judge Theis issued 
an Opinion and Order denying the 
States’ Motion in its entirety. The court 
concluded that the M.D.L. 378 
Settlement Agreement “does not bar 
OHA from permitting claimants to 
employ reasonable presumptions in 
affirmatively demonstrating injury 
entitling them to a refund.” Jn Re: The 
Department of Energy Stripper Well 
Exemption Litigation, 671 F. Supp. 1318, 
1323 (D. Kan. 1987). The court also ruled 
that, as specified in the April 1987 
Notice, the OHA could calculate refunds 
based on a portion of the M.D.L. 378 
overcharges. /d. at 1323-24. The States 
appealed the latter ruling. In affirming 
Judge ‘Theis’ decision, the TECA found, 
“It is clear that OHA is only creating a 
formula for calculating the proper 
allocation of funds in the overcharge 
escrow accounts which were 
specifically reserved by the Settlement 
for Subpart V claimants.” Jn Re: The 
Department of Energy Stripper Well 
Exemption Litigation 857 F.2d 1481, 1484 
(Temp. Emer. Ct. App. 1980). This the 
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Court concluded was a reasonable and 
a rational choice well within OHA’s 
authority. 


IV. Proposed Refund Procedures 
A. Refund Claims 


We now propose to apply the 
procedures discussed in the April 1987 
Notice to the crude oil subpart V 
proceedings that are the subject of the 
present determination. As noted above, 
$3,624,920 in alleged crude oil violation 
amounts is covered by this Proposed 
Decision. We have decided to reserve 
initially the full 20 percent of the alleged 
crude oil violation amounts, or $724,984 
(plus interest), for direct refund to 
claimants, in order to ensure that 
sufficient funds wil! be available for 
refunds to injured parties. The amount 
of the reserve may be adjusted 
downward later if circumstances 
warrant. 

The process which the OHA will use 
to evaluate claims based on alleged 
crude oil violations will be modeled 
after the process the OHA has used in 
subpart V proceedings to evaluate 
claims based upon alleged overcharges 
involving refined products. See MAPCO, 
Inc., 15 DOE { 65,097 at 88,191-92 (1986); 
Mountain Fuel Supply Co., 14 DOE 
{ 85,475 at 88,869 (1986) (Mountain Fuel). 
As in non-crude oil cases, applicants 
will be required to document their 
purchase volumes and to prove that they 
were injured as a result of the alleged 
violations. Following subpart V 
precedent, reasonable estimates of 
purchase volumes may be submitted. 
See Greater Richmond Transit Co., 15 
DOE { 85,028 at 88,050 (1986). Generally, 
it is not necessary for applicants to 
identify their suppliers of petroleum 
products in order to receive a refund. 

Applicants who were end-users or 
ultimate consumers of petroleum 
products, whose businesses are 
unrelated to the petroleum industry, and 
who were not subject to the DOE price 
regulations are presumed to have 
absorbed rather than passed on alleged 
crude oil overcharges. In order to 
receive a refund, end-users need not 
submit any further evidence of injury 
beyond volumes of product pruchased 
during the period of crude oil price 
controls. See A. Tarricone, Inc., 15 DOE 
€ 85,495 at 88,893-06 (1987) (A. 
Tarricone). The end-user presumption of 
injury, however, is rebuttable. Berry 
Holding Co., 16 DOE { 85,405 at 68,797 
(1987). If an interested party submits 
specific evidence which is of sufficient 
weight to cast serious doubt on whether 
a particular refund applicant was 
actually injured, and thus ineligible for 
the application of the end-user 


presumption, that individual applicant 
will be required to produce further 
evidence of injury to prove actual end- 
user status. 

Reseller and retailer claimants must 
submit detailed evidence of injury, and 
may not rely on the presumptions of 
injury utilized in refund cases involving 
refined petroleum products. See A. 
Tarricone, 15 DOE at 88,896. They can, 
however, use econometric evidence of 
the type employed in the OHA Report to 
the District Court in the Stripper Well 
Litigation, 6 Fed. Energy Guidelines 
{ 90,507 (June 19, 1985). Applicants who 
received a crude oil refund pursuant to 
one of the escrows established in the 
Settlement Agreement have waived 
their rights to apply for crude oil refunds 
under subpart V. See Boise Cascade 
Corp., 16 DOE { 85,214 at 88,411 (1987), 
reconsideration denied, 16 DOE { 85,494 
(1987), aff'd sub nom. In re: Department 
of Energy Stripper Weil Litigation, 3 
Fed. Energy Guidelines { 26,613 (D. Kan. 
1987); Sea-Land Service, Inc., 18 DOE 
{| 85,486 at 88,991 n.1 (1987). 

Refunds to eligible claimants who 
purchased refined petroleum products 
wil! be calculated on the basis of a 
volumetric refund amount derived by 
dividing the crude oil violation amounts 
involved in this determination 
($3,624,920) by the total consumption of 
petroleum products in the United States 
during the period of price controls 
(2,020,997,335,000 gallons}. See Mountain 
Fuel, 14 DOE at 88,868. This approach 
reflects the fact that crude oil 
overcharges were spread equally 
throughout the country by the 
Entitlements Program.* This yields a 
volumetric refund amount of 
$0.0000017936 per gallon. 

As we stated ins in previous Decisions, a 
crude oil refund applicant will be 
required to submit only one application 
for crude oil ov funds. See 
Allerkamp, 17 DOE at 88,176. Any party 
that has previously submitted a refund 
application in crude oil refund 
proceedings need not file another 
application; that application will be 
deemed to be filed in all crude oil 
proceedings finalized to date. A 
deadline of June 30, 1988, was 
established for all refund applications 
for the first pool of crude oil funds, 


*The Department of Energy established the 


refining 
industry. See Amber Refining inc., 13 DOE 4 85,217 
at 88,564 (1985). 
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implemented pursuant to the MSRP, up 
to and including Shell Oil. A deadline of 
October 31, 1989, was established for 
applications for refunds from the second 
pool of crude oil funds. The second pool 
was funded by those crude oil refund 
proceedings beginning with World Oil 
Co., 17 DOE ¥ 85,568, corrected, 17 DOE 
{ 85,669 (1988), and ending with Texaco 
Inc., 19 DOE { 85,200, corrected, 19 DOE 
q 85,236 (1989). A March 31, 1991 
deadline for filing an application for 
refund from the third pool of funds was 
set in Cibro Sales Corp., 20 DOE { 85,036 
(1990). A June 30, 1992 deadline for filing 
an application for refund from the fourth 
pool of funds was set in Quintana 
Energy Corp., 21 DOE { 85,032 (1991). 
Accordingly, we propose to utilize this 
June 30, 1992 deadline for refund 
applications submitted pursuant to this 
Decision. The volumetric refund amount 
from the fourth pool of crude oii funds 
will be increased as additional crude oil 
violation amounts are received in the 
future. Applicants may be required to 
submit additional information to 
document their refund claims for these 
future amounts. Notice of any additional 
amounts available in the future will be 
published in the Federal Register. 


B. Payments to the States and Federal 
Government 


Under the terms of the MSRP, we 
propose that the remaining 80 percent of 
the alleged crude oil violation amounts 
subject to this Proposed Decision, or 
$2,899,936 plus interest, be disbursed in 
equal shares to the states and federal 
government for indirect restitution. 
Refunds to the states will be in 
proportion to the consumption of 
petroleum products in each state during 
the period of price controls. The share or 
ratio of the funds which each state will 
receive is contained in Exhibit H of the 
M.DLL. 378 Settlement Agreement. These 
funds will be subject to the same 
limitations and reporting requirements 
as all other crude cil monies received by 
the states under that Settlement 
Agreement. 

Before taking the ections we have 
proposed in this Decision, we intend to 
publicize our proposal and solicit 
comments on it. Comments regarding the 
tentative distribution process set forth in 
the Proposed Decision and Order should 
be filed with the OHA within 30 days of 
its publication in the Federal Register. 

It is therefore ordered that: The 
refund amounts remitted to the 
Department of Energy by Kern Oil & 
Refinery (and Larry Delpit), Erickson 
Refining Corporation, and Bill J. Graham 
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shall be distributed in accordance with 
the foregoing Decision. 


[FR Doc. 91-8447 Filed 4~9-01; 6:45 am] 


Foner tants data uname eae 


AGENCY: Department of Energy, 
Southeastern Power Administration 
(Southeastern). 


ACTION: Notice of approval on an 
interim basis of the Jim Woodruff 
Project rates. 


summary: On April 20, 1991, the Deputy 


Secretary confirmed and approved on 
an interim basis, replacement Rate 
Schedule JW-1-C and existing Rate 
Schedule JW-2-B for the Jim Woodruff 
Project's power. The rates were 
approved on an interim basis through 
September 19, 1995, and are subject to 
confirmation and approval by the 
Federal Energy Regulatory Commission 
on a final basis. 


Dates: Approval of rates on an interim 

basis is effective on April 20, 1991. 

FOR FURTHER INFORMATION CONTACT: 

Leon Jourolmon, Jr., Director, Power 
Marketing, Southeastern Power 
Administration, Department of 
Energy, Samuel Elbert Building, 
Elberton, Georgia 30635. 

Rodney L. Adelman, WDC, Director, 
Was on Liaison Office, Forrestal 
Building, 1000 Independence Ave., 
SW., Washington, DC 20585. 

SUPPLEMENTARY INFORMATION: The 

Federal Energy Regulatory Commission 

by Order issued September 11, 1987, in 

Docket No. EF87-3031-000 confirmed . 

and approved Wholesale Power Rate 

Schedules JW-1-B and JW-2-B through 

August 19, 1992. Rate Schedules JW-1-C 

and JW-2-B replace Rate Schedules 

JW-1-B and JW-2-B, respectively. 
Issued in Washington, DC, April 2, 1991. 

W. Henson Moore, 

Deputy Secretary. 

DEPARTMENT OF ENERGY 


DEPUTY SECRETARY 

[Rate Order No. SEPA-28] 

Order Confirming and Approving Power 
Rates on an Interim Basis 


In the Matter of: Southeastern Power 
Administration—Jim Woodruff Project Power 
Rates. 


Pursuant to sections 302(a) and 301(b) 
of the Department of Energy 


Organization Act, Public Law 95-91, the 
functions of the Secretary of the Interior 
and the Federal Power Commission 
under section 5 of the Flood Control Act 
of 1944, 16 U.S.C. 825s, relating to the 
Southeastern Power Administration 
(Southeastern) were transferred to and 
vested in the Secretary of Energy. By 
Delegation Order No. 0204-108, effective 
May 30, 1986, 51 FR 19744 (May 30, 
1986), the Secretary of Energy delegated 
to the Administrator the authority to 
develop power and transmission rates 
and delegated to the Under Secretary 
the authority to confirm, approve, and 
lace in effect such rates on an interim 
asis and delegated to the Federal 
Energy Regulatory Commission (FERC) 
the authority to confirm and approve on 
a final basis or to disapprove rates 
developed by the Administrator under 
the delegation. On August 3, 1990, the 
Secretary of Energy issued Notice SEN- 
10D-90, attached hereto, granting the 
Deputy Secretary sign off authority 
respecting matters for which the 
Assistant Secretary, Conservation and 
Renewable Energy, is responsible. The 
Southeastern, Southwestern, and Alaska 
Power Administrations organizationally 
report to the Assistant Secretary, 
Conservation and Renewable Energy. 
This rate order is issued by the Deputy 
Secretary pursuant to said notice. 


Background 

Power from the Jim Woodruff Project 
is presently sold under Wholesale 
Power Rate Schedules JW-1-B and JW- 
2-B. All of these rate schedules were 
approved by the FERC on September 11, 
1987, for a period ending August 19, 
1992. 


Public Notice and Comment 


Southeastern prepared a Power 
Repayment Study dated April 1990 for 


the Jim Woodruff Project which showed — 


that revenues at current rates were not 
adequate to meet repayment criteria. A 
revised repayment study shows that a 
stepped increase totaling additional 
revenue of $3,152,000 is necessary to 
meet the repayment criteria. To recover 
the additional revenue required, SEPA 
has proposed utilization of a 
replacement schedule, designated JW-1- 
C, and a continuation of existing Rate 
Schedule JW-2-B. 

Opportunities for public review and 
comment on the extension of Rate 
Schedule JW-2-B and on proposed Rate 
Schedule JW-1-C and supporting 
documents were announced by Notice 
published in the Federal Register on 
August 13, 1990, and all affected 
customers were notified by mail. 
Pursuant to the Notice, a public 
information and comment forum was 


held in Tallahassee, Florida, on 
September 13, 1990, where an 
opportunity for oral presentation of 
views was afforded. A transcript of the 
public forum was made. By Notice 
published in the Federal Register on 
October 1, 1990, additional written 
comments were solicited through 
December 31, 1990. There were five 
substantive issues raised during the 
comment period. All comments were 
evaluated by Southeastern. A summary 
of the five substantive issues follows: 


Comment 1 


Southeastern should hold a public 
information forum to give out the 
information about a proposed rate 
increase and at a later time a public 
comment forum. 


Response 


Almost all comments were concerning 
the lack of a separate comment forum. 
Southeastern is willing to hold separate 
forums and scheduled a second forum as 
soon as the preference customers 
requested it. With only six customers, it 
was felt that a less formal arrangement 
whereby our customers are encouraged 
to consult directly with us might be 
more productive. 


Comment 2 


In order to reduce rate shock, 
Southeastern should propose a stepped 
rate increase. 


Response 


Southeastern agrees with the 
Preference Customers and is proposing a 
40 percent rate increase as soon as 
possible and 20 percent rate increase on 
September 20 of 1991, 1992, 1993, and 
1994, 


Comment 3 


Southeastern should have an annual 
meeting with preference customers. 


Response 

Southeastern believes that this is an 
excellent idea and will arrange future 
meetings. 
Comment 4 


Southeastern is encouraged to 
maintain diligent oversight of Corps of 
Engineers’ funding of the project. 


Response 


Southeastern agrees with the 
statement and is developing procedures 
with the Corps of Engineers to more 
carefully scrutinize all costs in the 


project, 
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Comment & 


Customers are concerned about 
impacts of water supply allocation and 
management upstream of the Jim 
Woodruff Project. 


Response 


Southeastern is also concerned about 
the impact of water management on the 
Jim Woodruff Project and will continue 
to work with the preference customers 
to insure that their concerns are 
properly considered in the Corps of 
Engineers’ decisions on water 
management. 


Discussion 


System Repayment 


An examination of Southeastern's 
revised system power repayment study, 
prepared in Janaury 1991, for the Jim 
Woodruff Project, reveals that with a 
stepped rate increase totaling $3,152,000 
over the current revenues shown in the 
January 1991 current Southeastern 
repayment study, all system power costs 
are paid within their repayment life. The 
Administrator of Southeastern has 
certified that the rates are consistent 
with applicable law and that they are 
the lowest possible rates to customers 
consistent with sound business 
principles. 


Environmental Impact 


Southeastern has prepared with 
Departmental approval an 
Environmental Assessment of the rate 
adjustment under consideration and 
which concludes that, the increased rate 
would not significantly affect the quality 
of the human environment within the 
meaning of the National Environmental 
Protection Act of 1969, and the proposed 
action is not a major Federal action for 
which preperation of an Environmental 
Impact Statement is required. 


Availability of Information 


Information regarding these rates, 
including studies, and other supporting 
materials is available for public review 
in the offices of Southeastern Power 
Administration, Samuel Elbert Building, 
Elberton, Georgia 30635, and in the 
Washington Liaison Office, James 
Forrestal Building, 1000 Independence 
Avenue, SW., Washington, DC 20585. 


Submission to the Federal Energy 
Regulatory Commission 


The rates hereinafter confirmed and 
approved on an interim basis, together 
with supporting documents, will be 
submitted promptly to the Federal 
Energy Regulatory Commission for 
confirmation and approval on a final 
basis for a period beginning __., 


1991, and ending no later than 
September 20, 1995. 


Order 


In view of the foregoing and pursuant 
to the authority delegated to me by the 
Secretary of Energy, I hereby confirm 
and approve on an interim basis, 
effective April 20, 1991, attached 
Wholesale Power Rate Schedules JW-1- 
C and JW-2-B. The rate schedules shall 
remain in effect on an interim basis 
through September 20, 1995, unless such 
period is extended or until the FERC 
confirms and approves them or 
— rate schedules or.a final 

sis. 


Issued in Washington, DC, this 2nd day of 
April 1991. 
W. Henson Moore, 
Deputy Secretary. 
Sen-10D-90 


SUBJECT: Authorities and Responsibilities of 
the Deputy Secretary and Under 
Secretary 

Dated 8-3-90 

The purpose of this notice is to provide 
clarification on the authorities and 
responsibilities of the Deputy Secretary and 
the Under Secretary. This Secretary of Energy 

notice supersedes SEN-10C-90, of 3-12-90. 

The authorities and responsibilities of the 

Deputy Secretary and Under Secretary are 

divided organizationally and are as follows: 


Deputy Secretary 


Assistant Secretary, Nuclear Energy 

Assistant Secretary, Conservation and 
Renewable Energy 

Assistant Secretary, International Affairs and 
Energy Emergencies 

Assistant Secretary, Congressional and 
Intergovernmental Affairs 

Assistant Secretary, Fossil Energy 

Office of Procurement and Assistance 
Management 

Office of General Counsel 

Office of Energy Research 

Office of Policy, Planning and Analysis 

Office of Public Affairs 

Economic Regulatory Administration 

Energy Information Administration 

Office of Hearings and Appeals 

Office of Small and Disadvantaged Business 
Utilization 

Bonneville Power Administration 

Western Area Power Administration 

Federal Energy Regulatory Commission 
(liaison only) 


Under Secretary 


Assistant Secretary, Defense Programs 

Assistant Secretary, Environment, Safety, 
and Health 

Office of Financial Management and 
Controller 

Office of Administration and Human 
Resource ent 

Office of Civilian Radioactive Waste 
Management 

Office of New Production Reactors 

Office of Environmental Restoration and 
Waste Management 
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Office of Nuclear Safety 

Office of Intelligence 

Office of Scientific and Engineering 
Recruitment, Training and Development 

Office of Minority Economic Impact 

Operations Offices (AL, CH, ID, NV, OR, and 


SF) 
Board of Contract Appeals 


Consistent with the Inspector General Act 
of 1978, as amended, the Inspector General 

reports directly to the Secretary of ee In 
addition, the Office of the Secretary of 
Energy Advisory Board will report directly to 
the Office of the Secretary consistent with 
the Board's established Charter. 

The Deputy Secretary and Under Secretary 
will have sign off authority under their own 
signatures for the day-to-day operations in 
their respective areas. Issues requiring my 
attention will continue to be forwarded to me 
and I will still be the signatory of items to 
Chairpersons of all onal 
Committees, Governors, Cabinet Secretaries, 
Heads of Agencies, Heads of Corporations, 
and any other areas which I identify. 

The Deputy Secretary and Under Secretary 
will meet with the Secretarial Officers in 
their jurisdictions to discuss what is expected 
of them in terms of effective management of 
their operations, appropriate notification of 
important events, timely ee to the 

correspondence, a 


accountability. 

Special Assistant positions will be 
established in the Office of the Secretary. 
These Special Assistants will staff the 
documents and issues that come up from the 
program offices for the Deputy Secretary and 
Under Secretary. They will use their 
judgment on whether the document is 
complete for action or should be returned for 
revision. These Special Assistants will 
function as liaisons to their assigned program 
offices. Each Special Assistant will attend 
staff meetings in the program office and be up 
to date on the current operations of these 
offices. 

Appropriate revisions to Departmental 
directives will be made to reflect these 
assignments. 

James D. Watkins, 

Admiral, U.S. Navy (Retired). 

[FR Doc. 91-8448 Filed 4-86-91; 8:45 am] 
BILLING CODE 6450-01-M 


ENVIRONMENTAL PROTECTION 
AGENCY 


[FRL-3920-5] 


Agency Information Collection 
Activities Under OMB Review 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice. 


sumMARY: In compliance with the 
Paperwork Reduction Act (44 U.S.C. 
3501 et seq.), this notice announces that 
the Information Collection Request (ICR) 
abstracted below has been forwarded to 
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the Office of Management and Budget 
(OMB) for review and comment. The 
ICR describes the nature of the 
information collection and its expected 
cost and burden. 


DATES: Comments must be submitted on 
or before May 10, 1991. 

FOR FURTHER INFORMATION CONTACT: 
Sandy Farmer at EPA (202) 382-2740. 
SUPPLEMENTARY INFORMATION: 


Office of Research and Development 


Title: Quality Assurance 
Specifications and Requirements (ICR 
#0866.03). This ICR requests approval 
for an extension of an existing 
collection. 

Abstract: Under 40 CFR parts 30-31, 
quality assurance documentation is 
required when State and local 
governments request Federal financial 
assistance for technical monitoring 
activities and when non-profit 
organizations apply for research 

funding. This documentation must be 
submitted to EPA as a component of the 
grant application package. In more 
detail, State and local governments must 
provide a written quality assurance plan 
that includes QA policy, objectives, 
functional activities, and specific QA 
and quality control (QC) activities 
designed to achieve the project data 
quality goals. Non-profit research 
organizations must provide a narrative 
summary of the proposed research 
activity that contains a description of 
the methods that will be used to assess 
the quality of the data generated, 
particularly with respect to precision 
and accuracy. ; 

This documentation will be reviewed 
by EPA quality assurance personnel to 
determine if the proposed activity can 
realistically meet the data quality 
objectives the applicant has claimed. 

Burden Statement: Public reporting 
burden for this collection of information 
is estimated to average 40 hours per 
response for QA plans prepared by 
State and local governments, and 3 
hours per response for narrative 
summaries prepared by non-profit 
organizations, including reviewing 
instructions, searching existing 
information sources, and completing and 
reviewing the collection of information. 

Respondents: State or local agencies, 
non-profit organizations applying for 
Federal financial assistance. 

Estimated Number of Respondents: 
1200. 

Frequency of Collection: Annual. 

Estimated Number of Responses per 
Resident: 1. 

Send comments regarding the burden 
estimate, or any other aspect of this 


collection of information, including 

suggestions for reducing the burden, to: 

Sandy Farmer, U.S. Environmental 
Protection Agency, Information Policy 
Branch (PM-223Y), 401 M Street, SW., 
=e DC 20460. 


Tim mon Office of Management and 
Budget, Office of Information and 
Regulatory Affairs, 725 17th St., NW., 
Washington, DC 20530. 


OMB Responses to Agency PRA 
Clearance Request 


EPA ICR #1575.01; section 313 
Supplier Notification Survey; was 
approved 02/13/91; OMB #2070-0118; 
expires 12/31/91. 

EPA ICR #0795.05; section 12(B) 
Notification of chemical Exports; was 
approved 02/13/81; OMB #2070-0030; 
expires 02/28/92. This ICR is approved 
for one year. 

EPA ICR #0229; NPDES Discharge 
Monitoring Report; OMB #2040-0004; 
expiration date was extended to 09/30/ 
91, 

Dated: April 3, 1991. 

Paul Lapsley, 

Director, Regulatory Management Division. 
[FR Doc. 91-8430 Filed 4-9-91; 8:45 am] 
BILLING CODE 6560-50-44 


[FRL-3920-2] 


Underground Injection Control, Class 
it Welis; Intent To Form an Advisory 
Committee To Resoive issues Related 
to the Class Ii Program 


AGENCY: Environmental Protection 
Agency. 
ACTION: Notice of public meeting. 


SUMMARY: This notice announces that 


an organizational meeting of the 
Advisory Committee will be held on 
April 17 and 18, 1991 from § a.m. to 5 
p.m. at the Washington Marriott Hotel, 
1221 22nd Street NW., Washington, DC 
20037; telephone (202) 872-1500. The 
purpose of this meeting is to discuss key 
issues involved in the regulation of 
Class II wells and whether the 
Committee should be formed and 
deliberations proceed. 

DATE: April 10, 1991. 

NOTICE: The Agency had previously 
announced its intention to form an 
Advisory Committee to develop 
amendments to the Class II regulations 
through a Regulatory Negotiation 


Process (56 FR 4957) on February 7, 1991. 


The Agency was specifically interested 
in discussing amendments to the 
Construction Requirements under 40 
CFR 146.22 and the Area of Review 
Requirements under 40 CFR 146.6 as 
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they are applied to Class II wells under 
40 CFR 146.24. 

Further comments from interested 
parties have led the Agency to believe 
that there was not sufficient agreement 
on the need for tory amendments 
to lead to a fruitful dialogue in the 
context of a regulatory negotiation 
process. These discussions also 
indicated; however, that a public 
process for these two issues 
would provide useful input into eventual 
EPA decisions. 

The Agency is therefore proposing to 
form an Advisory Committee whose 
charge would be to make 
recommendations to EPA regarding the 
Class I program. The Committee would 
examine data and information gathered 
by the EPA during the Mid-Course 
Evaluation of the Class II program and 
in subsequent studies, identify data 
gaps, if any, and make recommendations 
for program changes where appropriate. 

The organizational meeting for the 
proposed Advisory Committee will be 
held on Wednesday, April 17 and 
Thursday, April 18, 1991 from 9 a.m. to 5 
p.m. at the Washington Marriott Hotel, 
1221 22nd Street NW., Washington, DC 
20037; telephone (202) 872-1500. The 
purpose of the meeting is to discuss 
whether in-depth deliberations should 
proceed, agree on the scope of the issues 
and topics to be addressed by the 
Committee and address any other 
procedural matters that may arise. This 
meeting is open to the public and any 
parties interested in these discussions 
are encouraged to attend. All 
subsequent Committee meetings will be 
open to the public. Future meeting dates 
and locations will be announced in 
advance in the Federal Register. 


FOR FURTHER INFORMATION CONTACT: 
For information pertaining to the 
establishment of this Advisory 
Committee and associated 
administrative matters contact: Chris 
Kirtz, Director, Regulatory Negotiation 
Project (PM-223), Regulatory 
Management Division, U.S. EPA, 401 M 
Street SW., Washington, DC 29460, 
telephone (202) 382-7565. 

For information pertaining specifically 
to this announced meeting and 
regulation issues concerning Class II 
injection wells contact: Jeffrey B. Smith, 
Underground Injection Control Branch 
(WH-550E), U.S. EPA, 401 M Street SW., 
Washington, DC 20460, telephone (202) 
382-586. 


Dated: April 3, 1991. 
Michael B. Cook, 
Director, Office of Drinking Water. 
[FR Doc. 91-8323 Filed 4-90-01; 8:45 am] 
BILLING CODE 6€60-S0-M 
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Cadmium Chioride; Termination of 
Special Review for Pesticide Products 
Containing Cadmium Chioride 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Termination of special review. 


summary: In a Federal Register Notice 
of November 30, 1990 (55 FR 49697), EPA 
to terminate the Cadmium 
Chloride Special Review because there 
were no longer any registered uses of 
cadmium chloride. EPA solicited public 
comments for a 30-day period and no 
comments were received. Accordingly, 
with this Notice, EPA is announcing that 
it has terminated the Cadmium Chloride 
Special Review. 
FOR FURTHER INFORMATION CONTACT: By 
mail Ann Sibold, Special Review 
Branch, Special Review and 
Reregistration Division (H7508W), 
Office of Pesticide Programs, 
Environmental Protection Agency, 401 M 
St., SW., Washington, DC 20460. Office 
location and telephone number: $rd floor 
Crystal Station Building #1, 2800 
Jefferson Davis Highway, Arlington, VA. 
22202, (703) 308-3025. 
SUPPLEMENTARY INFORMATION: By this 
Notice, EPA is announcing that it has 
terminated the Cadmium Chloride 
Special Review. 


L Introduction 


Cadmium compounds were registered 
for fungicidal use on ornamental turf, 
professional turf, and home lawns. A 
considerable amount of cadmium use 
was on golf course tees and greens. 

On October 26, 1977 (42 FR 56574), 
EPA issued a Notice commencing a 
Special Review of cadmium pesticides 
pursuant to 40 CFR 154.7(a). The Notice 
stated that the Special Review was 
initiated because the risk criteria for 
carcinogenicity, mutagenicity, 
teratogenicity, and fetotoxicity had been 
met or exceeded for all or certain uses 
of cadmium. This document and others 
referred to in this Notice are available in 
the public docket at the address listed in 
Unit Il. of this Notice. 

On October 10, 1986, EPA issued a 
Preliminary Determination to cancel 
registrations and deny applications fcr 
all pesticide products that contain 
cadmium compounds (51 FR 36524). The 
proposed action was based on EPA's 
determination that the use of cadmium 
fungicides would result in unreasonable 
adverse effects to applicators, including 
a carcinogenicity risk concern and a 
new risk concern for kidney effects. The 
other risk concerns no longer remained. 


In response to the October 10, 1986 
Notice, EPA received a public comment 
stating that its exposure assessment of 
cadmium chloride use on golf course 
tees and greens had been based on an 
incorrect assumption about application 
method. Commenters stated that 
cadmium chloride was applied to most 
golf course tees and greens by cart- 
drawn boom spray equipment (mini- 
booms), and not by hand-held spray 
guns. In view of this information, EPA 
issued a Data Call-in Notice in July, 
1987, requiring an applicator exposure 
study for mini-boom sprayers. 

On August 19, 1987, EPA issued a 
Notice of Intent to Cancel (NOIC), Final 
Determination and Conclusion of the 
Special Review (52 FR 31076). In this 
Notice, EPA announced its intent to 
cancel registrations and deny 
applications for pesticide products 
containing cadmium for use on golf 
course fairways and home lawns. At 
that time, EPA continued registration 
and use of cadmium chloride on golf 
course greens and tees, if labels were 
amended to classify cadmium chloride 
as a “Restricted Use” pesticide; to 
restrict the application method to mini- 
booms only; and to require that 
protective clothing be worn during 
mixing, loading, and application. 
However, EPA noted that once data 
from the mini-boom Data Call-In were 
received and reviewed, the carcinogenic 
and kidney risks would be reassessed 
for the golf course greens and tees use 
and that further regulatory action would 
be taken if the mini-boom study results 
showed that applicator risk remained 
unreasonable. 

The mini-boom applicator exposure 
study was submitted in May 1989 (Ref. 
1). After reviewing the study, EPA found 
that although exposure from mini-boom 
sprayers was less than exposure from 
hand-held spray guns, the risk to 
applicators remained unacceptable. 

On June 13, 1990, EPA met with 
representatives of the only registrant of 
a cadmium chloride product to discuss 
EPA's review of the mini-boom study, its 
risk/benefit analysis, and the company’s 
cadmium chloride reregistration 
activities. A memorandum s 


ummarizing 
. this meeting (Ref. 2) is available in the 


public docket. 

On July 9, 1990, EPA received the 
registrant's formal request for voluntary 
cancellation of the last remaining 
cadmium chloride product registration. 
On August 1, 1990, EPA published in the 
F Register a Notice (55 FR 31227) 
announcing this request for voluntary 
cancellation, and specifying the existing 
stocks provisions. Under such 
provisions, the registrant would be 
permitted to sell its product to 
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distributors or release it for shipment 
until July 31, 1991; distributors or 
retailers would be permitted to sell or 
distribute the product to golf courses 
until December 31, 1991; and use on gol‘ 
courses would be permitted until the 
supply of product in the possession of 
the golf course is exhausted. No 
comments were received during the 10- 
day comment period, and on August 11, 
1990, the voluntary cancellation became 
effective. 


Il. The EPA's Decision Regarding 
Special Review 


In the November 30, 1990 Federal 
Register (55 FR 49697), EPA announced 
its intent to terminate the Cadmium 
Chloride Special Review, stated that the 
reason for this action was that all 


- registrations for cadmium chloride had 


been canceled, and initiated a 30-day 
comment period. EPA has received no 
comments in response to the November 
30, 1990 Notice. Accordingly, with this 
Notice EPA is announcing that it has 
terminated the Cadmium Chloride 
Special Review. 


Ill. Availability of Public Docket 


EPA established a public docket for 
the Cadmium Chloride Special Review. 
This public docket will include this 
Notice; any other Notices pertinent to 
the Cadmium Chloride Special Review 
and to EPA's decision regarding the 
termination of the Cadmium Chloride 
Special Review; documents not 
considered Confidential Business 
Information; copies of written comments 
or other material submitted to EPA in 
response to the initiation of Special 
Review; and a current index of materials 
in the public docket. The public docket 
is located in Rm. 244, CM # 2, 1921 
Jefferson Davis Highway, Arlington, Va., 
22202 and can be viewed from 9 a.m. to 
4 p.m. Monday through Friday, 
excluding legal holidays. 


IV. References 


The References in this Federal 
Register Notice are as follows: 

(1) Exposure of Mixer/loader/ 
applicators to Caddy Liquid Cadmium 
Turf Fungicide Applied to Golf Course 
Turf by Groundboom Equipment. May 
10, 1989, Test conducted by Orius 
Associates Inc., for the W.A. Cleary 
Chemical Corporation. Public Docket 
No. D-12157. 

(2) Meeting between W.A. Cleary and 
EPA on June 13, 1990, to discuss EPA's 
activities regarding W.A. Cleary’s 
reregistration of cadmium chloride. 
Public Docket No. D-11866a. 
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These References are available for 
review in the public docket, as 
described in Unit Il of this Notice. 


Dated: April 1, 1991. 
Victor j. Kimm, 


Acting Assistant Administrator for Pesticides 
and Toxic Substances. 


[FR Doc. 91-8433 Filed 4-9-01; 8:45 am] 
BILLING CODE 6560-50-F 


{[OPP-50721; FRL-3886-4] 
Receipt of Notification of intent to 
Conduct Smali-Scale 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice. 


SUMMARY: EPA has received from the 


University of Wisconsin-Madison, a 
notification of intent to conduct small- 
scale field testing of a genetically 
modified strain of Pseudomonas 
fluorescens on peas in Wisconsin. 
DATES: Comments must be received on 
or before May 10, 1991. 
ADDRESSES: By mail, submit written 
comments to: Public Docket and 
Freedom of Information Section, Field 

- Operations Division (H-7505C), Office of 
Pesticide Programs, Environmental 
Protection Agency, 401 M St., SW., 
Washington, DC 20460. In person, bring 
comments to: Rm. 246, CM #2, 1921 
Jefferson Davis Hwy., Arlington, VA. 

Information submitted and any 

comment(s) concerning this notice may 
be claimed confidential by marking any 
part or all of that information as 
“Confidential Business Information” 
(CBI). Information so marked will not be 
disclosed except in accordance with 
procedures set forth in 40 CFR part 2.A 
copy of the comment(s) that does not 
contain CBI must be submitted for 
inclusion in the public record. 
Information not marked confidential 
may be disclosed publicly by EPA 
without prior notice to the submitter. 
Information on the proposed test and 
any written comments will be available 
for public inspection in Rm. 246 at the 
Virginia address given above, from 8 
a.m. to 4 p.m., Monday through Friday, 
excluding legal holidays. 
FOR FURTHER INFORMATION CONTACT: By 
mail: Susan T. Lewis, Product Manager 
(PM-21), Registration Division (H- 
7505C), Office of Pesticide Programs, 
Environmental Protection Agency, 401 M 
St., SW., Washington, DC 20460. Office 
location and telephone number: Rm. 227, 
CM #2, 1921 Jefferson Davis Hwy., 
Arlington, VA, (703)-557-1900. 


SUPPLEMENTARY INFORMATION: A 
notification of intent to conduct small- 
scale field testing pursuant to the EPA's 
“Statement of Policy; Microbial Products 
Subject to the Federal Insecticide, 
Fungicide, and Rodenticide Act and the 
Toxic Substances Control Aci” of June 
26, 1986 (51 FR 23313), has been received 
from the University of Wisconsin- 
Madison, Wisconsin. The purpose of the 
proposed testing is to evaluate the 
efficacy of the genetically modified 
strain of Pseudomonas fluorescens for 
the control of Pythium damping-off of 
peas and to determine the effect of the 
organism on the soil bacterial 
community. The organism has been 
genetically modified by inserting JacZY 
genes derived from E. coli for the 
purpose of providing a marker for 
detection of the modified organisms at 
low population levels in the soil. The 
proposed field tests would be conducted 
at the University of Wisconsin 
Experimental Farm, Arlington, 
Wisconsin, over a 2-year period. The 
total area of the proposed test site is 
less than 1 acre. 


Dated: March 28, 1991. 


Anne E. Lindsay, 

Director, Registration Division, Office of 
Pesticide Programs. 

[FR Doc. 91-8154 Filed 4-90-01; 8:45 am] 
BILLING CODE 6560-50-F 


FEDERAL COMMUNICATIONS 
COMMISSION 


Commission Requests Comment on 
NECA’s Proposed Additional Revisions 
to the Average Schedules 


Released: April 2, 1991. 


On December 31, 1990, the National 
Exchange Carrier Association, Inc. 
(NECA) filed proposed revisions to the 
average schedules. On March 22, 1991, 
NECA filed additional revisions. First, 
NECA proposed revisions to comply 
with the five percent limitation on Other 
Billing and Collection Expenses that 
applies to cost companies. See National 
Exchange Carrier Association, Inc. 
Revisions of Tariff F.C.C. No. 5, 
Transmittal No. 425, Order, DA 91-116, 6 
FCC Red 719 (released January 29, 1991). 
Second, NECA proposes to adjust the 
average schedules for the loss, to most 
co-operative telephone companies, of 
the Federal income tax exemption that 
was provided by section 501(c)(12) of 
the Internal Revenue Code. See Internal 
Revenue Service, National Office 
Technical Advice Memorandum, Index 
Numbers 0501.12-02 and 0513.00-00 
(March 15, 1991). 
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On March 27, 1991, NECA amended 
the revisions that it filed on March 22, 
1991 to correct a typographical error and 
errors that resulted from an incorrect 
treatment of “patronage capital 
dividends.” The amended revisions that 
NECA has proposed to its December 31, 
1990 filing are contained in the appendix 
to this Notice. NECA requests that these 
revisions become effective July 1, 1991. 

Copies of NECA’s March 22, 1991 
filing, March 27, 1991 filing, and the 
record in this proceeding may be 
obtained from the Commission's public 
records duplication contractor, The 
Downtown Copy Center, suite 140, 1114 
21st Street, NW., Washington, DC 20037. 
(202) 452-1422. The record in this 
proceeding is also available for public 
inspection and duplication at room 544, 
1919 M St., NW., Washington, DC 20554. 
Commenting parties should file five (5) 
copies of their comments and reply 
comments at room 544, 1919 M Street, 
NW., Washingotn, DC 20554, and two (2) 
copies with The Downtown Copy 
Center. For consideration in this 
proceeding, all comments and reply 
comments in this proceeding should be 
captioned “In the Matter of National 
Exchange Carrier Association March 22, 
1991 and March 27, 1991 Proposed 
Revisions to the Average Schedule 
Formula.” 

Comments on NECA’s March 22, 1991 
proposed revisions to the average 
schedules, as amended by NECA’s 
March 27, 1991 filing, should be filed on 
or before April 18, 1991. Reply comments 
should be filed on or before April 26, 
1991. 

For further information, contact Kent 
R. Nilsson, room 544, 1919 M St., NW., 
Washington, DC 20554. (202) 632-6363. 
Federal Communications Commission. 
Donna R. Searcy, 

Secretary. 


Appendix 

On March 22, 1991 and March 27, 
1991, NECA modified the proposed 
revisions to the average schedules that 
it filed on December 31, 1990 for the 
following settlement functions. 


Common Line 


Where access lines per exchange are 
less than 385.554541, the settlement per 
access line would be: $11.275789 — 
(0.012825 x access lines per exchange). 
Where access lines per exchange are 
greater than or equal to 385.554541, the 
settlement per access line would be 
$6.331147. 


Common Line Rate of Return Formula 


The common line factor would be 
.569040 + 3.830757 <x ROR. 
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Traffic Sensitive Central Office: 


For less than 10,000 access lines, the 
settlement per minute would be 
[$.028676 + ($191.300826 / minutes per 
exchange}}[1.32769 — 
(.000032769}(access lines)]. For 10,000 or 
more access lines, the settlement per 
minute would be [$.028678 + 
($191.300828 / minutes per exchange)]. 


Intertoll Switching: 


The settlement per trunk would be 
$25.73. 


Line Haul Distance Sensitive: 


The settlement would be [($1.034214) 
— (interstate circuit miles)] + 
[($.0011455)( traffic sensitive switched 
minutes)}. 


Line Haul Non Distance Sensitive: 


The settlement per interstate circuit 
termination would be $38.95. 


Traffic Sensitive Rate of Return: 


The traffic sensitive factor would be 
equal to [0.542989 + (4.062501)(ROR)}. 


CABS and Access Administration: 


The CABS and access administration 
settlement would be $648.86 + 
[($0.000451){minutes)}. 


[FR Doc. 91-8341 Filed 4-98-91; 8:45 am] 
BILLING CODE 6712-01-M 


Applications for Consolidated Hearing 


1. The Commission has before it the 
following mutually exclusive 
applications for a new commercial 
television station to operate on Channel 
48, Jonesboro, Arkansas. 


2. Pursuant to section 309({e) of the 
Communications Act of 1934, as 
amended, the above applications have 

‘been designated for hearing in a 
consolidated upon the issues 
whose headings are set forth below. The 
text of each of these issues has been 
standardized and is set forth in its 
entirety under the corresponding 
headings at 51 FR 19347, May 29, 1988. 
The letter shown before each applicant's 
name, above, is used below to signify 


whether the issue in question applies to 
that particular applicant. 


Issue Heading and Applicant(s) 
FAA, B. 
Comparative, A & B. 
Ultimate, A & B. 


3. If there is any non-standardized 
issue(s) in this proceeding, the full test 
of the issue and the applicant(s) to 
which it applies are set forth in an 
eppendix to this notice. A copy of the 
complete HDO in this proceeding is 
available for inspection and copying 
during normal business hours in the FCC 
Dockets Branch (Room 230), 1919 M 
Street NW., Washington, DC. The 
complete text may also be purchased 
from the Commission's duplicating 
contractor, Down Town Copy Center, 
1919 M Street NW., Room 246, 
Washington, DC 20037 Telephoone No. 
(202) 452-1422. 

Barbora A. Kreisman, 

Chief, Video Services Division, Mass Media 
Bureau. 

{FR Doc. 91-8415 Filed 4-9-91; 8:45 am] 
BILLING CODE 6712-01-M 


Applications for Consolidated Hearing 


1. The Commission has before it the 
following mutually exclusive 
applications for a new commercial 
television station to operate on Channel 
50, Albuquerque, New Mexico. 


Albuquerque, NM. 
B. Loretta Salazar; BPCT-890214KE 


2. Pursuant to Section 309(e) of the 
Communications Act of 1934, as 
amended, the above applications have 
been designated for hearing in a 
consolidated upon the issues 
whose headings are set forth below. The 
text of each of these issues has been 
standardized and is set forth in its 
entirety under the corresponding 
headings as 51 FR 19347, May 29, 1986. 
The letter shown before each applicant's 
name, above, is used below to signify 
whether the issue in question applies to 
that particular applicant. 


Issue Heading and Applicant(s) 
FAA, B. 
Comparative, A, B. 
Ultimate, A, B. 


3. If there is any non-standardized 
issue(s) in this proceeding, the full text 
of the issue and the applicant(s) to 
which it applies are set forth in an 
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Appendix to this Notice. A copy of the 
complete HDO in this proceeding is 
available for inspection and copying 
during normal business hours in the FCC 
Dockets Branch (room 230), 1919 M 
Street, NW., Washington, DC. The 
complete text may also be purchased 
from the Commission's duplicating 
contractor, International Transcription 
Services, Inc., 2100 M Street, NW., 
Washington, DC 20037 (Telephone No. 
{202} 857-3800). 

Barbara Kreisman, 

Chief, Video Services Division, Mass Media 
Bureau. 

{FR Doc. 91-8416 Filed 4-90-91; 8:45am] . 
BILLING CODE 6712-01-41 


FEDERAL MARITIME COMMISSION 


Transpacific Westbound Rate 
Agreement; Agreement(s) Filed 


The Federal Maritime Commission 
hereby gives notice of the filing of the 
following agreement(s) pursuant to 
section 5 of the Shipping Act of 1984. 

Interested parties may inspect and 
obtain a copy of each agreement at the 
Washington, DC Office of the Federal 
Maritime Commission, 1100 L Street, 
NW., Room 10325. Interested parties 
may submit comments on each 
agreement to the Secretary, Federal 
Maritime Commission, Washington, DC 
20573, within 10 days after the date of 
the Federal Register in which this notice 
appears. The requirements for 
comments are found in § 572.603 of title 
46 of the Code of Federal Regulations. 
Interested persons should consult this 
section before communicating with the 
Commission regarding a pending 
agreement. 

Agreement No.: 202-010689-043. _ 

Title: Transpacific Westbound Rate 
Agreement. 

Parties: 

American President Lines, Ltd., 
Kawasaki Kisen Kaisha, Ltd. 
A.P. Moller-Maersk Line 
Mitsui O.S.K. Lines, Ltd. 
Neptune Orient Lines, Ltd. 
Nippon Liner System 

Nippon Yusen Kaisha, Ltd. 
Sea-Land Service, Inc. 

Synopsis: The proposed amendment 
would modify the Agreement to 
establish a breach of confidentiality 
clause. 


By Order of the Federal Maritime 
Commission. 
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Notice is hereby given that the 
following applicants have filed with the 
Federal Maritime Commission 
applications for licenses as ocean freight 
forwarders pursuant to section 19 of the 
Shipping Act of 1984 (46 U.S.C. app. 1718 
and 46 CFR part 510). 

Persons knowing of any reason why 
any of the following applicants should 
not receive a license are requested to 
contact the Office of Freight Forwarder 
and Passenger Vessel Operations, 
Federal Maritime Commission, 
Washington, DC 20573. 

H.P. Blanchard & Co., 100 West 
Broadway, 2nd FL, Long Beach, CA 
90802, Officers: Walter J. Loughery, 
Director/President, Kenneth E. Ronen, 
Director/Exec. Vice President, Vernon 
L. Johnson, Director/Vice President, 
Raymond L. Keene, Director/Vice 
President, James R. Edwards, Vice 
President 

World Trade Systems Inc., 900 World 
Trade Bldg., 1520 Texas Ave., 
Houston, TX 77002, Officers: Jose S. 
Lopez, President, Dorothy M. Lopez, 
Secretary/Treasurer 

Century International Forwarding, Inc., 
80 Burley Street, Danvers, MA 01923, 
Officer: Albert Anthony Cianfrocca, 
President/Director 

Cross Ocean International Inc., 10061 S. 
Roberts Rd., Palos Hills, IL 60465, 
Officers: Philip Carvatta, President, 
Philip John Terese, Chairman, Telma 
Terese, Secretary/Treasurer 

American Lucky Star, 401 Broadway, 
Suite 310, New York, NW 10013, 
Officers: Waly Hakim, President, 
Lama Hakim, Treasurer. 


By the Federal Maritime Commission. 
Dated: April 5, 1991. 
Joseph C. Polking, 
Secretary. 
[FR Doc. 91-8432 Filed 4~9-91; 8:45 am] 
BILLING CODE 6730-01-M 


Ocean Freight Forwarder License 
Revocations; K&M Custom Brokers, et 
al. 


Notice is hereby given that the 
following ocean freight forwarder 
licenses have been revoked by the 
Federal Maritime Commission pursuant 
to section 19 of the Shipping Act of 1984 
(46 U.S.C. app. 1718) and the regulations 


of the Commission pertaining to the 
licensing of ocean freight forwarders, 46 
CFR 510. 

License Number: 1390. 

Name: K&M Custom Brokers, Inc. 

Address: 40 Parker Road, Suite 200, 
Elizabeth, NJ 07207. 

Date Revoked: February 28, 1991. 

Reason: Failed to furnish a valid 
surety bond. 

License Number: 1742. 

Name: C.T.G., Inc. 

Address: 298 Main Street, 
Woodbridge, NJ 07095. - 

Date Revoked: February 28, 1991. 

Reason: Failed to furnish a valid 
surety bond. 

License Number: 2030R. 

Name: Alpha Shipping Company, Inc. 

Address: 53 Park Place, New York, NY 
10007. 

Date Revoked: March 5, 1991. 

Reason: Failed to furnish a valid 
surety bond. 

License Number: 462. 

Name: Salentine & Company, Inc. 

Address: 555 West Layton Ave., 
Milwaukee, WI 53207. 

Date Revoked: March 13, 1991. 

Reason: Failed to furnish a valid 
surety bond. 

License Number: 2545. 

Name: C. H. Powell Co., Inc. 

Address: 170 Broadway, Ste. 1610, 
New York, NY 10038. 

Date Revoked: March 19, 1991. 

Reason: Surrendered license 
voluntarily. 

License Number: 1953. 

Name: Intercontinental-Powell, Inc. 

Address: 1 Poston Rd., Ste. 230, P.O. 
Box 10847, Charleston, SC 29407. 

Date Revoked: March 19, 1991. 

Reason: Surrendered license 
voluntarily. 

License Number: 3175. 

Name: International Shipping & 
Marketing, Inc. 

Address: 16800 Imperial Valley Dr., 
Suite 262, Houston, TX 77060. 

Date Revoked: March 24, 1991. 

Reason: Failed to furnish a valid 
surety bond. 
Bryant L. VanBrakle, 
Deputy Director, Bureau of Domestic 
Regulation. 
[FR Doc. 91-8431 Filed 4-09-61; 8:45 am] 
BILLING CODE 6730-01-4 


FEDERAL RESERVE SYSTEM 


In accordance with § 217.5 of its rules 
regarding availability of information, 
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there is set forth below the domestic 
policy directive issued by the Federal 
Open Market Committee at its meeting 
held on February 5-6, 1991.' The 
directive was issued to the Federal 
Reserve Bank of New York as follows: 

The information reviewed at this meeting 
suggests further weakening in economic 
activity. Total nonfarm payroll employment 
fell sharply further in December and January, 
reflecting widespread job losses that were 
especially pronounced in manufacturing and 
construction; the civilian unemployment rate 
rose to 6.2 percent in January. Industrial 
output declined markedly in the fourth 
quarter, in part because of sizable cutbacks 
in the production of motor vehicles, and 
partial data suggest a further drop in January. 
Consumer spending has remained soft. 
Advance indicators of business capital 
spending point to considerable weakness in 
investment in coming months. Residential 
construction has declined substantially 
further in recent months. The nominal U.S. 
merchandise trade deficit narrowed in 
November, as the value of imports declined 
more than that of exports; the average deficit 
for October and November exceeded that for 
the third quarter. Increases in consumer 
prices moderated and producer pri 
changed little in November and December, 
largely as a result of a softening in energy 
prices. The latest data suggest some further 
deceleration in wages and overall labor 
costs. 

Short-term interest rates have fallen 
considerably since the Committee meeting on 
December 18, while rates in longer-term 
markets are unchanged to down slightly. The 
Board of Governors approved a reduction in 
the discount rate from 7 to 6% percent on 
December 18 and a further reduction to 6 
percent on December 18 and a further 
reduction to 6 percent on February 1. In 
foreign exchange markets, the trade-weighted 


currencies has declined somewhat on 
balance over the intermeeting period. 

Growth of M2 remained sluggish in 
December and January; expansion of M3 
picked up in January from the very slow pace 
of recent months. For the year 1990, M2 and 
M3 expanded at rates in the lower portions of 
the Committee's ranges for the year. 
Expansion of total domestic nonfinancial 
debt appears to have been near the midpoint 
of its monitoring range for the year. 

The Federal Open Market Committee seeks 
monetary and financial conditions that will 
foster price stability, promote a resumption of 
sustainable growth in output, and contribute 
to an improved pattern of international 
transactions. In furtherance of these 
objectives, the Committee at this meeting 
established ranges for growth of M2 and M3 
of 2% to 6% percent and 1 to 5 percent, 
respectively, measured from the fourth 
quarter of 1990 to the fourth quarter of 1991. 
The monitoring range for growth of total 


1 Copies of the Record of policy actions of the 
Committee for the meeting of February 5-6, 1991, 
are available upon request to The Board of 
Governors of the Federal Reserve System, 
Washington, DC 20551. 
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domestic nonfinancial debt was set at 4% to 
8% percent for the year. With 
ee that 


to spending and total credit. 
the ates will continue to be 


activity, the behavior of the monetary 


aggregates, and developments in foreign 
exchange and domestic financial markets, 


slightly greater reserve restraint might or 
somewhat lesser reserve restraint would be 


acceptable in th intermeeting period. The 
contemplated reserve conditions are 
expected to be consistent with growth of both 
M2 and M3 over the period from December 
through March at annual rates of about 3% to 
4 percent. 

By order of the Federal Open Market 
Committee, Apri! 3, 1991. 
Normand Bernard, 


Deputy Secretary, Federal Open Market 
Committee. 


[FR. Doc. 91-8405 Filed 4-9-01; 8:45am] 
BILLING CODE 6210-01-4 


Michael T. and Susan B. Dobel, et al.; 


The notificants listed below have 
applied under the Change in Bank 
Control Act (12 U.S.C. 1817(j)) and 
§ 225.41 of the Board's Regulation Y (12 
CFR 225.41) to acquire a bank or bank 
holding company. The factors that are 
considered in acting on the notices are 
set forth in paragraph 7 of the Act (12 
U.S.C. 1817(j)(7}). 

The notices are available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
notices have been accepted for 
processing, they will also be available 
for inspection at the offices of the Board 
of Governors. Interested persons may 
express their views in writing to the 
Reserve Bank indicated for that notice 
or to the offices of the Board of 
Governors. Comments must be received 
not later than April 29, 1991. 

A. Federal Reserve Bank of Chicago 
(David S. Epstein, Vice President) 230 
South LaSalle Street, Chicago, Illinois 


60680: 

1. Michael T. and Susan B. Dobel, 
Omaha, Nebraska; to acquire an 
additional 6.14 percent of the voting 
_ shares of Williamsburg Holding 
Company, Omaha, Nebraska, for a total 
of 31.13 percent, and thereby indirectly 


acquire Security Savings Bank, 
Williamsburg, lowa. 

B. Federal Reserve Bank of Kansas 
City (Thomas M. Hoenig, Vice President) 
925 Grand Avenue, Kansas City, 
Missouri 64198: 

1. Craig Reeves, Clayton, New 
Mexico; to acquire an additional 16.99 
percent for a total of 26.19 percent, and 
Viola C. Reeves, Clayton, New Mexico, 
to acquire an additional 3.22 percent for 
a total of 25.50 percent of the voting 
shares of Los Hacendados, Inc., Clayton, 
New Mexico, and thereby indirectly 
acquire First National Bank in Clayton, 
Clayton, New Mexico. 

Board of Governors of the Federal Reserve 
System, April 4, 1991. 

Jennifer J. johnson, 

Associate Secretary of the Board. 
[FR Doc. 91-8401 Filed 4-08-91; 8:45 am] 
BILLING CODE 6210-01-F 


Empire Banc Corp., et al.; Applications 
to Engage de novo In Permissible 
Nonbanking Activities 


The companies listed in this notice 
have filed an application under 
§ 225.23(a)(1) of the Board's Regulation 
Y (12 CFR 225.23(a)(1)) for the Board's 
approval under section 4(c)(8) of the 
Bank Holding Company Act (12 U.S.C. 
1843(c)(8)) and § 225.21(a) of Regulation 
Y (12 CFR 225.21(a)) to commence or to 
engage de novo, either directly or 
through a subsidiary, in a nonbanking 
activity that is listed in § 225.25 of 
Regulation Y as closely related to 
banking and permissible for bank 
holding companies. Unless otherwise 
noted, such activities will be conducted 
throughout the United States. 

Each application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing on the 
question whether consummation of the 
proposal can “reasonably be expected 
to produce benefits to the public, such 
as greater convenience, increased 
competition, or gains in efficiency, that 
outweigh possible adverse effects, such 
as undue concentration of resources, 
decreased or unfair competition, 
conflicts of interests, or unsound 
banking practices.” Any request for a 
hearing on this question must be 
accompanied by a statement of the 
reasons a written presentation would 
not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute, summarizing the 
evidence that would be presented at a 


-RegulationY. 
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hearing, and indicating how the party 
commenting would be aggrieved by 
approval of the proposal. 

Unless otherwise noted, comments 
regarding the applications must be 
received at the Reserve Bank indicated 
or the offices of the Board of Governors 
not later than April 29, 1991. 

A. Federal Reserve Bank of Chicago 
(David S. Epstein, Vice President) 230 
South LaSalle Street, Chicago, Illinois 
60690: 

1. Empire Banc Corporation, Traverse 
City, Michigan; to engage de novo 
through its subsidiary, Empire Federal 
Savings Bank, Traverse City, Michigan, 
in acquiring certain deposit liabilities 
and purchasing certain assets of Great 
Lakes Bancorp, Ann Arbor, Michigan, 
and thereby engage in owning and 
operating a savings and loan association 
pursuant to § 225.25(b){9) of the Board's 
Regulation Y. 

B. Federal Reserve Bank of San 
Francisco (Kenneth R. Binning, Director, 
Bank Holding Company) 101 Market 
Street, San Francisco, California 94105: 

1. Redwood Empire Bancorp, Santa 
Rosa, California; to engage de novo 
through its subsidiary, Redwood Empire 
Datacorp, Santa Rosa, California, in . 
providing to others data processing and 
data transmission services, facilities 
(including data processing and data 
transmission hardware, software, 
documentation or operating personnel), 
data bases, or access to such services, 
facilities, or data bases by any 
technological means pursuant to 
§ 225.25(b)(7) of the Board's 


Board of Governors of the Federal Reserve 
System, April 3, 1991. 
Jennifer J. Johnson, 
Associate Secretary of the Board. 
[FR Doc. 91-8272 Filed 4-9-91; 8:45 am] 
BILLING CODE 6210-01-F 


Capital Corporation 
Employee Stock Ownership Trust; 
Formation of, Acquisition by, or 
Merger of Bank Holding Companies 


The company listed in this notice has 
applied for the Board's approval under 
section 3 of the Bank Holding Company 
Act {12 U.S.C. 1842) and § 225.14 of the 
Board's Regulation Y (12 CFR 225.14) to 
become a bank holding company or to 
acquire a bank or bank holding 
company. The factors that are 
considered in acting on the applications 
are set forth in section 3{c) of the Act (12 
U.S.C. 1842{c)). 

The application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
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application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing to the 
Reserve Bank indicated for that 
application or to the offices of the Board 
of Governors. Any comment on an 
application that requests a hearing must 
include a statement of why a written 
presentation would not suffice in lieu of 
a hearing, identifying specifically any 
questions of fact that are in dispute and 
summarizing the evidence that would be 
presented at a hearing. 

Comments regarding this application 
must be received not later than April 29, 
1991. 

A. Federal Reserve Bank of Atlanta 
(Robert E. Heck, Vice President) 104 
Marietta Street, NW., Atlanta, Georgia 
30303: 

1. Great Southern Capital Corporation 
Employee Stock Ownership Trust, 
Meridian, Mississippi; to become a bank 
holding company by acquiring 25 
percent of the voting shares of Great 
Southern Capital Corporation, Quitman, 
Mississippi, and thereby indirectly 
acquire Great Southern National Bank, 
Meridian, Mississippi. 


Board of Governors of the Federal Reserve 
System, April 4, 1991. 
Jennifer J. Johnson, 
Associate Secretary of the Board. 
[FR Doc. 91-8402 Filed 4-09-01; 8:45 am] 
BILLING CODE 6210-01-F 


Norwest Bank Minnesota N.A.; 

Co to do Business Under 

an 25(a) of the Federa! Reserve 
ct 


An application has been submitted for 
the Board's approval of the organization 
of a corporation to do business under 
section 25(a) of the Federal Reserve Act 
(“Edge Corporation”), The Edge 
Corporation would operate as a 
subsidiary of the applicant. The factors 
that are to be considered in acting on 
the application are set forth in § 211.4{a) 
of the Board's Regulation K (12 CFR 
211.4{a)). 

The application may be inspected at 
the offices of the Board of Governors or 
at the Federal Reserve Bank listed for 
that notice. Any comment on an 
application that requests a hearing must 
include a statement of why a written 
presentation would not suffice in lieu of 
a hearing, identify specifically any 
questions of fact that are in dispute, and 
summarize the evidence that would be 
presented at a hearing. Any person 
wishing to comment on the application 
should submit views in writing to be 
received not later than April 29, 1991. 


A. Board of Governors of the Federal 
Reserve System (William W. Wiles, 
Secretary) Washington, DC 20551: 

1. Norwest Bank Minnesota N.A., 
Minneapolis, Minnesota; to establish a 
corporation to be known as Norwest 
Bank International, Colorado, 
Minneapolis, Minnesota. This 
application may be inspected at the 
Federal Reserve Bank of Minneapolis. 


Board of Governors of the Federal Reserve 
System, April 4, 1991. 
Jennifer J. Johnson, 
Associate Secretary of the Board. 
[FR Doc. 91-8403 Filed 4-9-91; 8:45 am] 
BILLING CODE 6210-01-F 


Otoe County Bancorporation, inc., et 
al.; Formations of, Acquisitions by, and 
Mergers of Bank Holding Companies 


The companies listed in this notice 
have applied for the Board’s approval 
under section 3 of the Bank Holding 
Company Act (12 U.S.C.-1842) and 
§ 225.14 of the Board's Regulation Y (12 
CFR 225.14) to become a bank hol 
company or to acquire a bank or 
holding company. The factors that are 
considered in acting on the applications 
are set forth in section 3{c) of the Act (12 
U.S.C. 1842(c)). 

Each application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing to the 
Reserve Bank or to the offices of the 
Board of Governors. Any comment on 
an application that requests a hearing 
must include a statement of why a 
written presentation would not suffice in 
lieu of a hearing, identifying specifically 
any questions of fact that are in dispute 
and - _ - —— that 
woul: presented at a hearing. 

Unless otherwise noted, comments 
regarding each of these applications 
must be received not later than April 29, 
1991. 

A. Federal Reserve Bank of Kansas 
City (Thomas M. Hoenig, Vice President) 
925 Grand Avenue, Kansas City, 
Missouri 64198: 

1. Otoe County Bancorporation, Inc., 
Nebraska City, Nebraska; to become a 
bank holding company by acquiring 
Otoe County Bank and Trust Company, 
Nebraska City, Nebraska. 

B. Federal Reserve Bank of San 
Francisco (Kenneth R. Binning, Director, 
Bank Holding Company) 101 Market 
Street, San Francisco, California 94105: 

1. Desert Southwest Community 
Bancorp, Las Vegas, Nevada; to become 
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a bank holding company by acquiring at 
least 75 percent of the voting shares of 
Nevada Community Benk, Las Vegas, 
Nevada. 

Board of Governors of the Federal Reserve 
System, April 3, 1991. 
Jennifer J. Johnson, 
Associate Secretary of the Board. 
[FR Doc. 91-8273 Filed 4-8-91; 8:45 am] 
BILLING CODE 6210-01-P 


Synovus Financial Corp.; Acquisition 
of Company Engaged in Nonbanking 
Activities 


The organization listed in this notice 
has applied under § 225.23(a) or (f) of 
the Board's Regulation Y (12 CFR 
225.23(a) or (f)) for the Board’s approval 
under section 4(c)(8) of the Bank 
Holding Company Act (12 U.S.C. 
1843(c)(8)) and § 225.21(a) of Regulation 
Y (12 CFR 225.21(a)) to acquire or 
control voting securities or assets of a 
company engaged in a nonbanking 
activity. Unless otherwise noted, such 
activities will be conducted throughout 
the United States. 

The application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing on the 
question whether consummation of the 
proposal can “reasonably be expected 
to produce benefits to the public, such 
as greater convenience, increased 
competition, or gains in efficiency, that 
outweigh possible adverse effects, such 
as undue concentration of resources, 
decreased or unfair competition, 
conflicts of interests, or unsound 
banking practices.” Any request for a 
hearing on this question must be 
accompanied by a statement of the 
reasons a written presentation would 
not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute, summarizing the 
evidence that would be presented at a 
hearing, and indicating how the party 
commenting would be aggrieved by 
approval of the proposal. 

Comments regarding the application 
must be received at the Reserve 
indicated or the offices of the Board of 
Governors not later than April 29, 1991. 

A. Federal Reserve Bank of Atlanta 
(Robert E. Heck, Vice President) 104 
Marietta Street, NW., Atlanta, Georgia 
30303: 

1. Synovus Financial Corporation, 
Columbus, Georgia, and TB&C 
Bancshares, Inc., Columbus, Gecrgia; to 
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the activities of wholly-owned 


uity 
securities, including providing related 
advisory services; and to buy and sell 
all types of securities on the order of 
investors as a “riskless principal,” 
pursuant to § 225.23 of the Board's 
tion Y. 


[Docket No. 91M-0108] 


Digene Diagnostics, inc.; Premarket 
Approval of Viratype® Human 
Papiliomavirus DNA Typing Kit 


AGENCY: Food and Drug Administration, 
HHS. 


ACTION: Notice. 
SUMMARY: The Food and 


Drug 
Administration (FDA) is announcing its 
approval of the application by Digene 
Diagnostics, Inc., Silver Spring, MD, for 
premarket approval, under the Medical 
Device Amendments of 1976, of the 


deoxyribonucleic acia (DNA) Tys 
eo nucleic a A) Typ 
Kit. After revi the 
recommendation of the Microbiology 
Devices Panel, FDA's Center for Devices 
and Radiological Health (CDRH) 
notified the applicant by letter of March 
11, 1991, of the approval of the 
application. 
DATES: Petitions for administrative 
review by May 10, 1991. 
ADDRESSES: Written pa for copies 
of the summary of safety and 
effectiveness data and petitions for 
administrative review to the Dockets 
pe cog Branch (HFA-305), Food 
and Drug Administration, Room 4-62, 
5600 Fishers Lane, Rockville, MD 20857. 
FOR FURTHER INFORMATION CONTACT: 
Joseph L. Hackett, Center for Devices 
and Radiological Health (HFZ-440), 
Food and Drug Administration, 1390 
Piccard Drive, Rockville, MD 20850, 301- 
427-1096. 
SUPPLEMENTARY INFORMATION: On 
November 17, 1989, Life Technologies, 


Inc., Gaithersburg, MD 20877, submitted 
to CDRH an application for a 
approval of the Viratype® Human 
Papillomavirus DNA Typing Kit. On 
December 20, 1990, all rights for this 
premarket approval application were 
transferred to Digene Diagnostics, Inc., 
Silver Spring, MD 20904. The Viratype® 
Human Papillomavirus DNA Typing Kit 
is a modified dot blot nucleic acid 
hybridization assay intended for the 
detection of the follo three 
groupings of human papillomaviruses in 
cervical ens: Types 6 and 11 (6/ 
11), types 16 and 18 (16/18), and types 
$1, 33, and 35 (31/33/35). The use of this 
test is indicated: (1) To aid in the 
diagnosis of sexually transmitted HPV 
infections with HPV types 6, 11, 16, 18, 
31, 33, and 35; (2) to distinguish among 
infections with HPV types 6/11, which 
are principally associated with benign 
condylomatous lesions as well as low 
grade cervical intraepithelial neoplasia 
(CIN); HPV types 16/18, which are 
typically associated with mild, 
moderate, and severe CIN and 
carcinomas (increasing frequency with 
severity of disease); and HPV types 31/ 
33/35, which are often found in mild, 
moderate, and severe dysplasias but 
less frequently in carcinomas; (3) to 
characterize ViraPap® HPV positive 
specimens with respect to HPV type 
grouping; (4) to serve as an adjunct to 
the Pap smear in the identification of 
women at increased risk for cervical 
intraepithelial neoplasia. The physician 
should consider the ViraType® test for 

risk patients whom he or she 
selects on the basis of medical history, 
sexual history, and previous Pap smear 
results. The ViraType® test is not 
intended for use as a screening device in 
the general population. The ViraType® 
test may be performed on samples 
shown to be previously positive by the 
ViraPap® HPV DNA Detection Kit. The 
ViraType® test may also be performed 
on cervical specimens and biopsies not 
previously assayed by ViraPap®. The 
ViraType® assay is to be used only in 
conjunction with specimens which have 
been collected using the ViraPap®/ 
ViraType® Specimen Collection Kit or 
ViraPap®/ViraType® Specimen 
Transport Medium. 

On November 27, 1990, the 
Microbiology Devices Panel, an FDA 
advisory committee, reviewed and 
recommended approval of the 
application. On March 11, 1991, CDRH 
approved the application by a letter to 
the applicant from the Director of the 
Office of Device Evaluation, CDRH. 

A summary of the safety and 
effectiveness data on which CDRH 
based its approval is on file in the 


Dockets Management Branch (address 
above) and is available from that office 
upon written — Requests should 
be | identified with the name of the 
device and the docket number found in 
brackets in the heading of this 
document. 

A copy of all approved labeling is 
available for public inspection at 
CDRH—contact Joseph L. Hackett 
(HFZ-440), address above. 


Opportunity for Administrative Review 
Section 515(d)(3) of the Federal Food, 
Drug, and Cosmetic Act (the act) (21 
U.S.C. 360e(d)(3)) authorizes any 
interested person to petition, under 
section 515(g) of the act (21 U.S.C. 
360e(g)), for administrative review of 
CDRH’s decision to approve this 
application. A petitioner may request 
either a formal hearing under part 12 (21 
CFR part 12) of FDA's administrative 
practices and procedures regulations or 
a review of the application and CDRH's 
action by an independent advisory 
committee of experts. A petition is to be 
in the form of a petition for 
reconsideration under § 10.33(b) (21 CFR 
10.33(b)). A petitioner shall identify the 
form of review requested (hearing or 
independent advisory committee) and 
shall submit with the petition supporting 
data and information showing that there 
is a genuine and substantial issue of 
material fact for resolution through 
administrative review. After reviewing 
the petition, FDA will decide whether to 
grant or deny the petition and will 
publish a notice of its decision in the 
Federal Register. If FDA grants the 
petition, the notice will state the issue to 
be reviewed, the form of review to be 
used, the persons who may participate 
in the review, the time and place where 
the review will occur, and other details. 
Petitioners may, at any time on or 
before May 10, 1991, file with the 
Dockets Management Branch (address 
above) two copies of each petition and 
supporting data anid information, 
identified with the name of the device 
and the docket number found in 
brackets in the heading of this 
document. Received petitions may be 
seen in the office above between 9 a.m. 
and 4 p.m., Monday through Friday. 
This notice is issued under the Federal 
Food, Drug, and Cosmetic Act (secs. 
515(d), 520(h) (21 U.S.C. 360e(d), 360j(h))) 
and under authority delegated to the 
Commissioner of Food and Drugs (21 
CFR 5.10) and redelegated to the - 
Director, Center for Devices and 
Radiological Health (21 CFR 5.53). 
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Dated: April 2, 1981. 
Elizabeth D. Jacobson, 


Acting Deputy Director, Center for Devices 
and Radiological Health. 


[FR Doc. 91-8409 Filed 4-9-91; 8:45 am} 
BILLING CODE 4160-01-43 


Health Care Financing Administration 


Medicare and Medicaid Programs; 
Meeting of the Advisory Council on 
Social Security 

AGENCY: Health Care Financing 
Administration (HCFA), HHS. 
ACTION: Notice of public meeting. 


SUMMARY: In accordance with section 


10{a) of the Federal Advisory Committee 
Act, this notice announces a meeting of 
the Advisory Council on Social Security. 
DATES: The meeting will be open to the 
public on April 25 and 26, 1991 from 9 
a.m. to 7 p.m.; and on April 27, 1991, 
from 9 a.m. to 5 p.m. 

ADDRESSES: Dupont Plaza Hotel, 1500 
New Hampshire Avenue NW., 
Washington, DC. 

FOR FURTHER INFORMATION CONTACT: 
Robert Lagoyda, Program Analyst, ~ 
Advisory Council on Social Security, 
room 638 C, Hubert H. Humphrey 
Building, 200 Independence Avenue 
SW., Washington, DC 20201, 202-245- 
0217, 


SUPPLEMENTARY INFORMATION: 


L Purpose 


Under section 706 of the Social 
Security Act (the Act), the Secretary of 
Health and Human Services (the 
Secretary) appoints the Council every 
four years. The Council examines issues 
affecting the Social Security retirement, 
disability, and survivors insurance 
programs, as well as the Medicare and 
Medicaid programs, which were created 
under the Act. 

In addition, the Secretary has asked 
the Council specifically to address the 
following: . 

© The adequacy of the Medicare 
program to meet the health and long- 
term care needs of our aged and 
disabled populations, the impact on 
Medicaid of the current financing 
structure for long-term care, and the 
need for more stable health care, and 
the need for more stable health care 
financing for the aged, the disabled, the 
poor, and the uninsured; 

© Major Old-Age, Parteers: and 
Disability Insurance (OASDI) financing 
issues, including the long-range financial 
status of the program, relationship of 
OASDI income and outgo to budget- 
deficit reduction efforts under the 
Balanced Budget and Emergency Deficit 


Control Act of 1985, and projects 
buildups in the OASDI trust funds; and 

* Broad policy issues in Social 
Security, such as the role of Social 
Security in overall U.S. retirement 
income policy. 

The Council is composed of 12 
members: G. Lawrence Atkins, Robert 
M. Ball, Philip Briggs, Lonnie R. Bristow, 
Theodore Cooper, John T. Dunlop, Karen 
Ignagni, James R. Jones, Paul O'Neill, 
ALL. “Pete” Singleton, John J. Sweeney, 
and Don C. Wegmiller. The chairperson 
is Deborah Steelman. 

The Council is to report to the 
Secretary and Congress in 1991. 


IL. Agends 


The Council will discuss issues 
relating to health care financing policy. 
The agenda items are subject to 
change as priorities dictate. 
{Catalog of Federal Domestic Assistance 
Programs Nos. 13.714 Medical Assistance 
Program; 13.733 Medicare-Hospital Insurance; 
13.774 Medicare-Supplementary Medical 
Insurance; 13.802, Social Security-Disability 
Insurance; 13.803 Social Security-Retirement 
Insurance; 13.805 Social Security-Sarvivor’s 
Insurance) 
Ann D. LaBelle, 
Executive Director, Advisory Council on 
Social Security. 
[FR Doc. 91-8613 Filed 4-90-91; 8:45 am] 
BILLING CODE 4120-01-44 


Heaith Resources and Services 
Administration 


In accordance with section 10({a)}{2) of 
the Federal Advisory Committee Act 
(Pub. L. 92-463), announcement is made 
of the following National Advisory 
bodies scheduled to meet during the 
month of May 1991: 

Name: Council on Graduate Medical 
Education. 

Time: May 1, 1991, 8:30 a.m.—5 p.m., 
May 2, 1991, 1 p.m.—3:30 p.m. 

Place: Conference Room G, Parklawn 
Conference Center, 5600 Fishers Lane, 
Rockville, MD 20857. Open for entire 


meeting. 

Purpose: Provides advice and 
recommendations to the Secretary and 
to the Committees on Labor and Human 
Resources, and Finance of the Senate 
and the Committees on Energy and 
Commerce and Ways and Means of the 
House of Representatives, with respect 
to {A) the supply and distribution of 
physicians in the United States; (B) 
current and future of 
physicians in medical and surgical 
specialities and subspecialties; (C) 
issues relating to foreign medical 
graduates; (D) appropriate Federal 
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policies regarding (A), (B), and (C) 
above; (E) appropriate efforts to be 
carried out by medical and osteopathic 
schools, public and private hospitals 
and accrediting bodies regarding 
matters in (A), (B), and (C) above; (F) 
deficiencies in the needs for 
improvements in, existing data bases 
concerning supply and distribution of, 
and training programs for physicians in 
the United States. 

Agenda: The plenary Council will 
discuss presentations on (1) the Health 
Resources and Services Administration 
Long-Range Plan for Health Professions, 
(2) Physician Manpower activities of the 
Association of American Medical 
Colleges and the American Medical 
Association, and (3) reports of the 
Council subcommittees. 

Anyone requiring information 
regarding the subject Council should 
contact Carol Gleich, Ph.D., Executive 
Secretary, Council on Graduate Medical 
Education, Health Resources and 
Services Administration, room 4C-25, 
Parklawn Building, 5600 Fishers Lane, 
Rockville, Maryland 20857, telephone 
(301) 443-3626. 

Name: Subcommittee on Minority 
Representation in Medicine of the 
Council on Graduate Medical Education. 

Time: May 1, 1991, 5 p.m.-6 p.m. 

Place: Conference Room G, Parklawn 
Conference Center, 5600 Fishers Lane, 
Rockville, MD 20857. Open for entire 
meeting. 

Purpose: To review and discuss final 
draft of the section on the 
underrepresentation of minorities in 
medicine of the COGME Special Report. 

Agenda: The subcommittee will 
review (1) data and information on 
trends on indebtedness and specialty 
choice, and (2) future activities of the 
subcommittee. 

Anyone requiring information 
regarding the subject Subcommittee 
should contact Mr. Lanardo E. Moody, 
Subcommittee Principal Staff Liaison, 
Division of Medicine, Bureau of Health 
Professions, room 4C-25, Parklawn 

5600 Fishers Lane, Rockville, 
Maryland 20857, telephone (301) 443- 
6326. 

Name: Subcommittee on Medical 
Education Programs and Financing of 
the Council on Graduate Medical 
Education. 

Time: May 2, 1991, 8:30 a.m.-11:45 a.m. 

Place: Conference Room H, Parklawn 
Conference Center, 5600 Fishers Lane, 
Rockville, MD 20857, Open for entire 
meeting. 

Purpose: The subcommittee identifies 
the issues and problems in current 
methods of financing and support. 
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Assesses the implications of alternative 
financing policies on medical education 
programs, service delivery, cost 
containment, physician supply & 
distribution, and shortages and excesses 
of physicians. 

Analyzes existing information and 
data on current and alternative medical 
education programs of hospitals, schools 
of medicine and osteopathy, and 
accrediting bodies; federal policies 
regarding medical education programs; 
and their impact on the supply and 
distribution of physicians. 

Agenda: (1) The Subcommittee will 
discuss (1) options for providing 
guidance to the Health Care Financing 
Administration regarding the financing 
of Graduate Medical Education, and (2) 
options for reporting on the financial 
status of VA Major Teaching Hospitals. 

Anyone requiring information 
regarding the subject Subcommittee 
should contact Ms. Debbie M. Jackson, 
Subcommittee Principal Staff Liaison, or 
F. Lawrence Clare, M.D., M.P.H., Deputy 
Executive Secretary, Division of 
Medicine, Bureau of Health Professions, 
room 4C-25, Parklawn Building, 5600 
Fishers Lane, Rockville, Maryland 20857, 
telephone (301) 443-6326. 


Name: Subcommittee on Physician 
Manpower of the Council on Graduate 
Medical Education 

Time: May 2, 1991, 8:30 4.m.~11:45 a.m. 

Place: Conference Room G, Parklawn 
Conference Center, 5600 Fishers Lane, 
Rockville, MD 20857, Open for entire 
meeting. 

Purpose: The subcommittee reviews 
and analyzes currently applicable 
studies of under and oversupply of 
physician manpower giving special 
attention to number and distribution of 
specialists, primary care physicians and 
residents. It also is concerned with 
studies and recommendations reg 
the number of undergraduate medical 
students as well as the need for 
improving physician manpower data. 

Agenda: The Subcommittee will 
discuss (1) a presentation of the Bureau 
of Health Profession’s physician supply 
forecasting models, with particular focus 
on primary care physician manpower 
and (2) future Subcommittee activities. 

Anyone requiring information 
regarding the subject Subcommittee 
should contact Jerald M. Katzoff, 
Subcommittee Principal Staff Liaison, 
Division of Medicine, Bureau of Health 
Professions, room 4C-18, Parklawn 
Building, 5600 Fishers Lane, Rockville, 
Maryland 20857, telephone (301) 443- 
6326. 

Agenda Items are subject to change as 
priorities dictate. 


Dated: April 4, 1991. f 
Jackie E. Baum, 
Advisory Committee Management Officer, 
HRSA. 


[FR Doc. 91-8407 Filed 4-9-01; 8:45 am] 
BILLING CODE 4160-15-44 


Public Health Service 


The HHS’ National Toxicology 

announces the availability of 
the NTP Technical Report on toxicology 
and carcinogenesis studies of sodium 
fluoride, a white, crystalline, water- 
soluble powder used in municipal water 
fluoridation systems, in various dental 
products and in a variety of industrial 
applications. 

Groups of 80 F344/N rats and B6C3F1 
mice of each sex received 0 or 175 ppm 
sodium fluoride and groups of 50 rats 
and mice of each sex received 25 or 100 
ppm sodium fluoride in deionized 
drinking water ad libitum for up to 103 
weeks. 

Under the conditions of these 2-year 
dosed water studies, there was 
equivocal evidence of carcinogenic 
activity* of sodium fluoride in male 
F344/N rats, based on the occurrence of 
a small number of osteosarcomas in 
dosed animals. “Equivocal evidence” is 
a category for uncertain findings defined 
as studies that are interpreted as 
showing a marginal increase of 
neoplasms that may be related to 
chemical administration. There was no 
evidence of carcinogenic activity in 
female F344/N rats recei sodium 
fluoride at concentrations of 25, 100, or 
175 ppm (11, 45 or 79 ppm fluoride) in 
drinking water for 2 years. There was no 
evidence of carcinogenic activity of 
sodium fluoride in male or female mice 
receiving sodium fluoride at 
concentrations of 25, 100, 175 ppm in 

water for 2 years. 

D rats had lesions typical of 
fluorosis of the teeth and female rats 
receiving fluoride had increased 
osteosclerosis of long bones. 

The study scientist for these studies is 
Dr. John Bucher. Questions or comments 
about this Technical Report should be 
directed to Dr. Bucher at P.O. Box 12233, 


* The NTP uses five categories of evidence of 
carcinogenic activity to summarize the strength of 


experiment 
evaluated (“inadequate study”). 
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Research Triangle Park, NC 27709; 
telephone (919) 541-4532. 

Copies of Toxicology and 
Carcinogenesis Studies of Sodium 
Fluoride in F344/N Rats and B6C3F1 
Mice (Drinking Water Studies) (TR 393) 
are available without charge from the 
Chemical Carcinogenesis Branch, MD 
AO-01, P.O. Box 12233, Research 
Triangle Park, NC 17709; telephone (919) 
541-1371. 

Dated: April 3, 1991. 

David G. Hoel, 

Acting Director, National Toxicology 
Program. 

[FR Doc. 91-8385 Filed 4-9-01; 8:45 am] 
BILLING CODE 4140-01-18 


DEPARTMENT OF THE INTERIOR 
Bureau of Land Management 
[WY-060-01-4120-14; WYW-117924] 


Proposed Coal Lease by Application; 
Schedule of Public Hearing 

AGENCY: Bureau of Land Management, 
Interior. 


ACTION: Notice of public hearing. 


summary: This Notice announces the 
scheduled date and place for a public 
hearing pursuant to 43 CFR 3425.4 to 
receive comments on an environmental 
assessment (EA), the proposed sale and 
the fair market value and maximum 
economic recovery pe to the 
proposed coal lease application filed by 
Kerr-McGee Coal Corporation. 


DATES: The public hearing will be held 
on Monday, May 6, 1991, 7 p.m., 
Rockpile Community Hall, 121 4] Road, 
Gillette, WY 82716. The public comment 
period will end on Wednesday, June 5, 
1991. 


appresses: The EA document is 
available upon request from the Bureau 
of Land Management, Casper District . 
Office, 1701 East “E” Street, Casper, 
Wyoming 82601 between the hours of 
7:45 a.m. and 4:30 p.m. Written 
comments should be sent to the same 
address. 


FOR FURTHER INFORMATION CONTACT: 
All comments and any further 
information should be addressed to: 
James W. Monroe, District Manager, 
Casper District Office, Bureau of Land 
Management (BLM), 1701 East “E” 
Street, Casper, Wyoming 82601 (307) 
261-7600. 

SUPPLEMENTARY INFORMATION: Kerr- 
McGee Coal Corporation has filed a 
coal lease application for the following 
subject lands: 
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Sixth Principal Meridian 

T. 44N., R. 70 W., 
Sec. 33, lots 1-3 incl., 6-11 incl., 14-16 incl.; 
Sec. 34, lots 1-16 incl.; 
Sec. 35, lots 2-15 incl. 


The above lands comprise 1708.62 
acres. These lands are adjacent to the 
existing Jacobs Ranch coal mine in 
Campbell County, Wyoming operated by 
Kerr-McGee Coal Corporation. Written 
comments will be accepted from the 
date of publication of this Notice in the 
Federal Register through June 5, 1991, 
thirty days after the public hearing. 
Comments may be submitted in writing 
or expressed verbally at the hearing. 

Dated: April 1, 1991. 

James W. Monroe, 

District Manager. 

[FR Doc. 91-8396 Filed 4-9-01; 8:45 am] 
BILLING CODE 4310-22-m 


[CA-940-01-4111-15; CALA 033164] 


California: Proposed Reinstatement of 
Terminated Oil and Gas Lease 


Under the provisions of Public Law 
97-451, a petition for reinstatement of oil 
and gas lease CALA 033164 for lands in 
Kern County, California, was timely 
filed and was accompanied by all 
required rentals and royalties accruing 
from September 1, 1988, the date of 
termination. 

No valid lease has been issued 
affecting the lands. The lessee has 
agreed to new lease terms for rental at 
the rate of $5.00 per acre and for royalty 
at the rate of not less than 16%% making 
all the rates lower than that percentage 
in the royalty schedule in the lease 
16%% but leaving all the rates higher 
than that percentage the same as 
original specified in the royalty 
schedule. Payment of a $500.00 
administrative fee has been made. 

Having met all the requirements for 
reinstatement of the lease as set out in 
section 31 (d) and (e) of the Mineral 
Leasing Act of 1920 (30 U.S.C. 188), the 
Bureau of Land Management is 
proposing to reinstate the lease effective 
September 1, 1986, subject to the original 
terms and conditions of the lease and 
the increased rental and royalty rates 
cited above, and the reimbursement for 
cost of publication of this notice. 


Dated: April 2, 1991. 
Fred O'Ferrall, 
Chief, Leasable Minerals Section. 
[FR Doc. 91-8397 Filed 4-9-01; 8:45 am] 
BILLING CODE 4310-06-64 


— WYW-70557, WYW- 


Realty Action; Washakie County, WY 


AGENCY: Bureau of Land Management, 
Interior. 


ACTION: Notice of realty action; 
termination of classification, sale of 
public land in Washakie County, 
Wyoming. 


summMany: The following described 
lands are classified for lease or sale 
pursuant to the Recreation and Public 
Purposes Act of June 14, 1926 (44 Stat. 
741; U.S.C. 869, 869-4), as amended, by 
classification decision dated Marach 2, 
1981; 


Sixth Principal Meridian 
T. 46N., R. 92W., 
Sec. 7: Parcels 9A and 10A. 
The above land aggregate 46.25 acres. 


The lands described have been 
examined and identified as suitable for 
disposal under section 203 of the Federal 
Land Policy and ement Act of 
October 21, 1976 (90 Stat. 2750; 43 U.S.C. 
1713). Pursuant to the authority of 
section 202(d) of the Federal Land Policy 
and Management Act (43 U.S.C. 1714), 
the Recreation and Public Purposes Act 
classification is hereby terminated. 


FOR FURTHER INFORMATION CONTACT: 
Victor Trickey, Realty Specialist, Bureau 
of Land Management, Washakie 
Resource Area, P.O. Box 119, Worland, 
WY 82401, 307-347-9871. 


SUPPLEMENTARY INFORMATION: The 
Bureau of Land Management proposes 
to sell the surface estate of the subject 
land, reserving all the minerals to the 
United States. The proposed sale will be 
a direct, negotiated sale to the city of 
Worland, at not less than the appraised 
fair market value. Sale of the subject 
land will follow expiration of the forty- 
five (45) day periodd for comments 
provided by publication of this 
document, but the sale may be delayed 
until all requirements have been met. 

The primary purpose in conveying the 
subject lands out of public ownership is 
to meet the public need identified by 
local governmental entities. The subject 
land, currently under lease for golf 
course facilities, will be offered to the 
city of Worland. The proposed sale is 
consistent with the Washakie Resource 
Management Plan and will serve 
important public objectives. The 
planning document and environmental 
assessment covering the proposed sale 
will be available for review of the 
Bureau of Land Management, Worland 
District Office, 101 South 23rd Street, 
Worland, Wyoming. 
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Conveyance of the public land will 
reserve to the United States: 

1. A right-of-way for ditches and canals 
constructed by the authority of the United 
States under the Act of August 30, 1690 (43 - 
U.S.C. 945). 

2. All mineral deposits shall be reserved to 
the United States, together with the right to 
prospect for, mine and remove such deposit 
from the same under applicable law and such 
regulations to be established by the Secretary 
of the Interior. 


Conveyance will be subject to oil and 
gas lease WYW-114750. The public land 
described above shall be ted 
from all forms of appropriation under 
the public land laws, incluidng the 
mining laws, upon publication of this 
notice in the Federal Register. The 
segregative effect will end upon 
issuance of the patent or 270 days from 
the date of the publication, whichever 
comes first. 

For a period of forty-five (45) days 
from the date of issuance of this notice, 
interested parties may submit comments 
to the Bureau of Land Management, 
District Manager, P.O. Box 119, 
Worland, Wyoming 82401. Any adverse 
comments will be evaluated by the State 
Director who may sustain, vacate, or 
modify this realty action. In the absence 
of any objections this proposed realty 
action will be become final. 

Dated: March 29, 1991. 

Roger D. Inman, 

Area Manager. 

[FR Doc. 91-8350 Filed 4-8-1; 8:45 am] 
BILLING CODE 4310-22-48 


[CO-030-44 10-08) 


Extension of Comment Period of Draft 
Resource Management Pian and 
Environmental impact Statement for 
the Gunnison Resource Area (Office of 
Environmental Affairs Document 
Control; No. 91-6); Colorado 


AGENCY: Bureau of Land Management, 
Interior. 


ACTION: Notice of extension of comment 
period. 


SUMMARY: This notice extends the 
comment period on the Draft Resource 
Management Plan and Environmental 


. Impact Statement for the Gunnison 


Resource Area. 


EFFECTIVE DATE: The comment period is 
extended to June 15, 1991. 


FOR FURTHER INFORMATION CONTACT: 
Barry Tollefson, Area Manager, 
Gunnison Resource Area, 216 N. 
Colorado, Gunnison, Colorado 81230. 
The telephone number is (303) 641-0471. 
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SUPPLEMENTARY INFORMATION: This 
notice amends the comment period on 
the Draft Resource Management Plan 
and Environmental Impact Statement for 
the Gunnison Resource Area published 
in 56 FR 8359 on Thursday, February 28, 
1991, to coincide with the Environmental 
Protection Agency's due date. The 
comment period is extended from May 
$1, 1991 to June 15, 1991. 


[I1D-$42-01-4730-12} 


tdaho: Filing of Plats of Survey 


The plat of the following described 
land was officially filed in the Idaho 
State Office, Bureau of Land 
Management, Boise, Idaho, effective 9 
a.m., March 13, 1991. 

The plat representing the dependent 
resurvey of portions of the Boise Base 
line (south boundary, T. 1 N., Rs. 44 and 
45 E.) and subdivisional lines, the 
subdivision of section 5, and the survey 
of Tract 17, T.15., R. 45 E., Boise 
Meridian, Idaho, Group No. 762, was 
accepted, March 8, 1991. 

This survey was executed to meet 
certain administrative needs of the U.S. 
Forest Service. 

All inquiries concerning the survey of 
the above described land must be sent 
to the Chief, Branch of Cadastral 
Survey, Idaho State Office, Bureau of 
Land Management, 3380 Americana 
Terrace, Boise, Idaho 83706. 


Dated: April 1, 1991. 

Duane E. Olsen, 

Chief Cadastral Surveyor for Idaho. 
[FR Doc. 91-8387 Filed 4-8-61; 8:45 am] 
BILLING CODE 4210-GG-M 


[10-943-01-4214-10; IDI-3378] 


Notice of Termination of Proposed 
Withdrawal and Reservation of Lands; 


AGENCY: Bureau of Land Management, 
Interior. 


ACTION: Notice. 


SUMMARY: Notice of an application, 
serial number IDI-3378, for withdrawal 
and reservation of lands was published 
as Federal Register Document No. 70- 
2401 on page 3826 in the issue of 
February 27, 1970. The applicant's 
agency has cancelled its application 
insofar as it involved the lands 
described below. Therefore, pursuant to 


the regulation contained in CFR, subpart 
2091, such lands will be at 9 a.m. on May 
9, 1991, relieved of the ative effect 
of the above-mentioned application. 


The lands involved in this notice of 
termination are: 


Boise Meridian 


Clark Ranch Dam and Reservior 


T.3N.,R. 41 E, 
Sec. 10, lots 1, 2, and 3, SE%SW%; 
Sec. 11, lots 2, 3, 4, 6, and 7, NY¥SE%SE%; 
Sec. 12, N4%4SW%SW % and those portions 
of lots 4 and 5, NE%SW%, S%NE% 
lying outside H.E.S. No. 256; 
Sec. 14, lots 6, 7, 8, 9, 10, and 11; $ 
Sec. 15, lots 6, 7, 9, 10, 11, 12, 13, 15, 18, 17, 
and 18. 
T.3N., R. 43 E., 
Sec. 6, lots 22 and 23; 
Sec. 7, lots 11, 20 and 21; 
and all the unsurveyed islands in the Snake 
River located within the following sections: 
T.3N.,R.41E., 
Secs. 12 and 13. 
T.3N., R. 42E., 
Secs. 4, 5, 7, 8, 9, and 1¢. 
The areas described contain approximately 
690.52 surveyed acres and approximately 


acres. 


Lynn Crandall Dam and Reservior 


T.2N.,R.42E., 
Sec. 25, EYNE%:; 
Sec. 36, NW%NE%. 
T.3N., R.42E., 
Sec. 1, lot 1, N4eSE%, SE%SE%:; 
Sec. 2, S4SW%; 
Sec. 11, N&ZNW%, NWY%NEX 
T.1N.,R. 43E., 
Sec. 3, NRZNE“SW%, SEXNEYSW%, 
EYXSW4%NE“SW%, NYNW4%SW%; 
Sec. 4, lot 4, SW%4NE%, S4NW%; 
Sec. 5, lots 1, 8, 4, SE¥%NW% and that 
portion of H.E.S. No. 754 lying within the 
NW%; 
Sec. 6, lot 1, SW%NE%, and that portion of 
HES. No. 754 lying within the NE%; 
Sec. 8, SEYXANE%, SE%:; 
Sec. 9, NW%NE%, SY2NE“NW%, 
N%SW%; 
Sec. 10, lot 5; 
Sec. 12, lots 11 through 19, inclusive, 
SW%SW%; 
Sec. 13, lots 3 through 8, inclusive; 
Sec. 17, N4%NE%, NW%NW%. 
T.2N.,R. 43 E., 
Sec. 17, NW%SE%; 
Sec. 19, lot 2 
Sec. 31, S4SW%, SW%SE%; 
Sec. 32, S42SE%; 
Sec. 35, SEANW%, NW%4SE%, NYSE. 
T.3N., R. 43 E., 
Sec. 6, lots 4 and 5; 
Sec. 18, lots 1, 2, and 3, EAZNW%, 
SE%“SW%; 
Sec. 29, NW%SW%, SEYSW%; 


Sec. 18, lot 10, E4SW %SW%:; 
Sec. 19, lot 5. SW%4NE%, EXNW%, 
EXNW%“NW%, NESE; 
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Sec. 20, lots 5 through 9, inclusive; 

Sec. 21, NW%SE%:; 

Sec. 22, EZNW%; 

Sec. 27, lots 2 and 3; 

Sec. 28, lot 5. S4NW%, NE“SW%, 
NW%SE%, SE%SE%; 

Sec. 29 NEYNE%; 

Sec. 34, lots 2, 3 and 4 NE4SE%; 

Sec. 35, W%SW%. 


River located within the following sections: 
T.3E.,R.42E., 

Secs. 10, 13, lot 15. 
T.1N., R. 43 E., 

Secs. 2, 3, 4, 11, 12, and 13. 
T.3N., R., 43 E., 

Secs. 18, 30, 31, and 32. 
T.1N.,R. 44E., 

Secs. 7, 18, 19, 20, 21, 27, 28, 34, and 35. 
T.1S.,R.44E, 


Sec. 1. 

T.15S., R. 45E., : 

Sec. 6. 

The areas described contain approximately 
4300.45 surveyed acres and approximately 
250.00 unsurveyed acres. 

The total areas described aggregate 
approximately 4935.97 surveyed acres and 
approximately 400.00 unsurveyed acres, all in 
Bonneville County. 

Dated: April 2, 1991. 

William E. Ireland, 

Chief, Realty Operations Section. 

[FR Doc. 91-8398 Filed 4-9-91; 8:45 am] 
BILLING CODE 4310-0G-M 


[ID-943-01-4214-10; IDI-841] 


Notice of Termination of Proposed 
Withdrawal and Reservation of Lands; 
idaho 


AGENCY: Notice of an application, serial 
number IDI-841, for withdrawal and 
reservation of lands was published as 
Federal Register Documnt No. 67-1770 
on page 2979 in the issue of February 16, 
1967. The applicant's agency has 
cancelled its application insofar as it 
involved the lands described below. 
Therefore, pursuant to the regulations 
contained in CFR, subpart 2091, such 
lands will be at 9 a.m. on May 9, 1991, 
relieved of the segregative effect of the 
above-mentioned application. 
The lands involved in this notice of 
termination are: . 


Boise Meridian 


T.115., R. 16 E., 

Sec. 19, N4NE%; 

Sec. 22, NE4XSW %, SE%SE%, NW %SE%, 
N%*SW4SE%, SEXSW “SEX; 

Sec. 30, SE%SE%; 

Sec. 31, NE%4sNE%; 

Sec. 34, E4NE%, SW%NW'%SE%, 
W*%W%*SEXNW SE, SE“SE; 
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Sec. 35, E4ZNW%, EXEXWYNWK, 
S4YN”NW%SWUSWH, SHNW% 
SWY%SW%, SW%LSWU%SW%, S4S% 
NE%SW%, EXSEXSW%, EXE 
NW%SE%, SW%SE%. 

T.125., R. 16 E., 

Sec. 1, NW%NW%SWYNW %, SYNW% 
SW%NW%, SW%SWYNW', 
NW%SE“.SWYNW%, SYSEX% 
SWYNW%, SRNWUNEXSWH%, 
SW%NEXSWK, WKSEXLNE“SW%, 
SE%SEYXNEY.NW%, NW%SW%, 
S%SW%, W%SWK%SE%, SEXSW% 
SE%, S4YNEYSE%SE%. 

Sec. 2, W%SE“LNE%, W%XSE“LSWH 
NE%, SW%NE“SWYNE%, SEXSEX 
SW%NE%, S4YNW%, N%RSWH, 
SY%NEYSE%, SW%NW%NEXSEN, 
WSE%, SEYSE%. 

Sec. 3, SANEY, EXEXSELNW%, 
S%SW%, S%S4KNEXYSEY, N% 
NE%SE%, SW%,NE%SE%, W%SE% 
SE%. 

Sec. 4, SEY. 

Sec. 10, NYNEY%, NYN%S%*NE%, 
NYNYNE“NW%, NYNE% 
NW%*NW*%. 

Sec. 11, SEYANE%NE%, SW%NE%, 
WSE%NE, NYNYNEX, EYSE% 
NE%, EXNEY%SW%, NEYSW%SE%, 
NW%SE%, NW%SW%SE%, EXSW% 


SW%SE%, SEYSE%, EYSEYSW %SE%. 


Sec. 13, NW%NW%, EXSW%YNW%, 
EXNW%SWYNW%, NEYNEX 
NW%SW%, NYNYSEXSW%. 

Sec. 14, NYSE%. 

Sec. 24, NW%NW%. 

T.11S.,R.17E., 

Sec. 19, N¥uNYNEYSE; 

Sec. 20, NEYASE%, NEXNE“XSW%, 
NE“%SEYZNW%SW%, NYNW% 
NW%SW%, NEXSW%SW%, E% 
SEYSEYSW%, W%SE%, EYSE%SE, 
NW'%SE%SE%; 

Sec. 24, E¥2SE%:; 

Sec. 25, W%NE%, W%4SE%, SE“ SE; 

Sec. 30, lot 1; 

Sec. 31, lots 2, 3 and 4; 

Sec. 34, EX4SW%NE%, S%ENE, 
8%S%SEXSE%“NW %, NWY%YNW%, 
ERW%SW4NW%, NYNEXSWK, 
WRWKSWYNELSW%, EXNW 
SW%, W%NEXLNWK%SW%, N“RSW%H 
SW%, N“YSWKSWYSWK, WYNWK 
NW%SE%; 

Sec. 35, SEYANE%4, NWY%NE, EXNW%, 
8%S%S*%NE%SW%, ESE. 

T. 12 S., R. 17 E., 

Sec. 1, All. 

Sec. 2, EYSE%:; 

Sec. 3, EZNE%, N4YSW%, SW%SE%:; 

Sec. 4, S42£NW%, NW%SW%; 

Sec. 6, lots 5, 6 and 7, W%4%xSE%SW%; 

Sec. 7, lots 1, 2, 3, and 4, W%NE%“NW%, 
E%SW%, SE%:; 

Sec. 8, EXEYSE%NE%; 

Sec. 9, EANEYANW%, SE%SE% 
NE“NW%, SW%SW%; 

Sec. 10, W%W *%SE%NE%, SWY%NE, 
S%*%NW%, SW%, NYNWK%SE%, 
SW%NW%SE%, W%XW SEX 
NW%SE%, W%SW%SE:; 

Sec. 11, E%, SASEYZNW%, SESW: 

Sec. 12, W%NW%NE%, NW%, W% 
NE%“SW%, W%SW%; 

Sec. 14, SW%NW%; 


Sec. 15, W%NW%NE%, NY“NW4. 
T.115S., R. 18 E., 
Sec. 19, lots 2, 3, and 4, EXSW%, 
Sec. 30, lot 1, NENW, SE%SW%; 
Sec. 33, SE%SE%; 
Sec. 34,S%SW%. 
T.12S., R. 18 E., 
Sec. 4, NEYANE%, SW%NE%, WYANW%, 
SEYNW%:; 
Sec. 5, SE4ANE%, SEXASW%, E%SE%, 
SW'%SE%; 
Sec. 6, EYSW%SE%. 
T.128., R.19E., 
Sec. 6, lot 6. 
The areas described 
approximately 6803.00 acres aT Twin Falls 
and Cassia Counties. 
Dated: April 2, 1991. 
William E. Ireland, 
Chief, Realty Operations Section. 
[FR Doc. 91-8399 Filed 4-90-01; 8:45 am] 
BILLING CODE 4310-GG-M 


[ID-943-01-4214-10; IDI- 16383) 


Notice of Termination of Proposed 
Withdrawai and Reservation of Lands; 


AGENCY: Bureau of Land Management, 
Interior. 


ACTION: Notice. 


SUMMARY: Notice of an application, 
serial number IDI-16383, for withdrawal 
and reservation of lands was published 
as Federal Register No. 46-102 on page 
28754 in the issue of May 28, 1981. The 
applicant's agency has cancelled its 
application insofar as it involves the 
lands described below. Therefore, 
pursuant to the regulations contained in 
43 CFR, subpart 2091, such lands will at 
9 a.m., on May 9, 1991, be relieved of the 
segregative effect of the above- 
mentioned application. 


The lands involved in this notice of 
termination are: 


Boise Meridian 


T. 115., R. 16 E., 

Sec. 5, SW%SE%SE; 

Sec. 8, ENE; 

Sec. 22, SW%SW%SE%:; 

Sec. 35, (S4NYNE%/SW%SW%, 
S%sNE%.SW%SW%, and SEXSW% 
SW% except the east 50’ thereof); 
NW%SE%SW%, N*Y&SW%SEXSW%, 
SE“%SW %SE%SW%; 

T.125., R. 16E., 

Sec. 14, S4%2NE%; 

Sec. 24, NEXANW %, S4%NW%. 
T.1158.,R.17E., 

Sec. 33, SANE%Se“%4sSE%, SEYXASE%SE%, 
E%SW ‘SESE. 

T. 12 W., R. 17 E., 

Sec. 4, S4NE%; 

Sec. 7, W%xSE“NW %; 

Sec. 11, NE4SW%, S'4SEYNW %. 

T.128.,R. 18E., 

Sec. 1, N¥%SE%; 

Sec. 4, SE4XANE%; 
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Sec. 6, lot 7. 
The area described aggregates 661.00 acres 
in Twin Falls County. 
Dated: April 2, 1991. 
William E. Ireland, 
Chief, Realty Operations Section. 
[FR Doc. 91-8400 Filed 4-90-91; 8:45 am] 


AGENCY: National Park 
Service, Timucuan Ecological and 
Historic Preserve, Interior. 


ACTION: Notice of intent to prepare an 
environmental impact statement. 


SUMMARY: In accordance with section 
102(2)(C) of the National Environmental 
Policy Act of 1969, Public Law 91-190, 
the National Park Service 
(NPS), Timucuan Ecological and Historic 
Preserve, is preparing an environmental 
impact statement to assess the impacts 
of alternative management concepts for 
the preserve. A range of alternatives 
will be formulated to evaluate distinct 
approaches to management concerns 
including resource protection, visitor 
use, development, access, operations, 
and land protection. As a conceptual 
framework for formulating these 
alternatives, the preserve's purposes, 
significant resources, major interpretive 
themes, and the NPS’s management 
objectives will first be identified. 
Persons wishing to provide input to 
the scoping process for the plan and 
environmental impact statement should 
address such comments to the 
Superintendent,Timucuan Ecological 
and Historic Preserve, 12713 Fort 
Caroline Road, Jacksonville, Florida 
32225. Comments should be received no 
later than 60 days from the publication 
date of this notice. For further 
information contact the 
Superintendent,Timucuan Ecological 
and Historic Preserve at the above 
address or at telephone (904) 641-7155. 
The responsible official is Robert M. 
Baker, Regional Director, Southeast 
Regional Office, National Park Service, 
75 Spring Street SW., Atlanta, Georgia 
30303. The draft plan and environmental 
statement are expected to be completed 
and available for public review by 
summer 1992. The final plan, 
environmental statement and Record of 
Decision are expected to be completed 
approximately 1 year later. 
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[FR Doc. 91-8414 Filed 4-90-01; 8:45 am] 
BILLING CODE 4310-04-28 


Cape Cod National Seashore Advisory 
Commission; Meeting 


Notice is hereby given in accordance 
with the Federal Advisory Committee 
Act (Pub. L. 82-463, 86 Stat. 770, 5 U.S.C. 
App. 1 10), that a meeting at the Cape 
Cod National Seashore Advisory 
Commission will be held on Friday, 
April 26, 1991. 

The Commission was reestablished 
pursuant to Public Law 99-349, 
Amendment 24. The purpose of the 
Commission is to consult with the 
Secretary of the Interior, or his designee, 
with respect to matters relating to the 
development of the Cape Cod National 
Seashore, and with respect to carrying 
out the provisions of sections 4 and 5 of 
the Act establishing the Seashore. 

The commission members will meet at 
Headquarters, Marconi Station, South 
Wellfleet, Massachusetts, at 10 a.m. for 
a two-hour field trip to tour the Tri- 
Town Septage Treatment Facility, 
Orleans, and the Salt Pond House, 
Eastham. This is open to the public, 
however, no transportation will be 
provided them. The public may follow 
the vehicles transporting the 
Commission and listen to discussions at 
Orleans and Eastham. 

The regular business meeting will 
convene at Park Headquarters, Marconi 
Station, South Wellfleet, Massachusetts, 
at 1 p.m. for the following reasons: 


1. Adoption of Agenda; 
2. Approval of Minutes or Previous 


) Light; 
8. Presentation of Natural Resources Action 


9. Communication/ public comment; 
10. Agenda for next meeting; 

11. Date for next meeting; and 

12. Adjournment. 


The business meeting is open to the 
public. It is expected that 15 persons 
will be able to attend the session in 
addition to the Commission members. 

Interested persons may make oral/ 
written presentations to the Commission 
or file written statements. Such requests 
should be made to the park 
superintendent at least seven days prior 
to the meeting. 


ee information concerning this 
mone obtained from the 
Sesnaaue nt, Cape Cod National 
Seashore, South Wellfleet, MA, 02663. 
Dated: March 26, 1991. 
Gerald D. Patten, 
Regional Director. 
[FR Doc. 91-8418 Filed 4-0-1; 6:45 am] 
BILLING CODE 4310-04-44 


Delaware Water Gap National 
Recreation Area; Meeting 
AGENCY: National Park Service; 
Delaware Water Gap National 
Recreation Area Citizens Advisory 
Commission, Interior. 

ACTION: Notice of meetings. 


SUMMARY: This notice sets forth the 


dates of the next two meetings of the 
Delaware Water Gap National 
Recreation Area Citizens Advisory 
Commission. Notice of these meetings is 
required under the Federal Advisory 
Committee Act. 


Date: May 7, 1991. 

Time: 7 p.m. 

Location: Wayne Dumont, Jr. 
Administration Building, Rt. 519, Belvidere, 
New Jersey 07823. 

Date: July 13, 1991. 

:9 a.m. 

Location: Monroe County Court House, 
Commissioners Meeting Room, 7th and 
Monroe Streets, Stroudsburg, PA 18360. 

Agenda: The agendas will be devoted to 
committee ee enol report, 

correspondence, 


opportunity for public comment to the 
Commission will be provided. 

FOR FURTHER INFORMATION, CONTACT: 
Richard G. Ring, Superintendent; 
Delaware Water Gap National 


Recreation Area Bushkill, PA 18324; 717— 


588-2435. 

SUPPLEMENTARY INFORMATION: The 
Delaware Water Gap National 
Recreation Area Citizens Advisory 
Commission was established by Public 
Law 100-573 to advise the Secretary of 
the Interior and the United States 
Congress on matters pertaining to the 
management and operation of the 
Delaware Water Gap National 
Recreation Area, as well as on other 
matters affecting the Recreation Area 
and its surroun communities. 

The meeting be open to the 
public. Any member of the public may 
file with the Commission a written > 
statement concerning agenda items. The 
statement should be addressed to The 
Delaware Water Gap National 
Recreation Area Citizens Advisory 
Commission, P.O. Box 284, Bushkill, PA 
18324. Minutes of the meeting will be 


available for inspection four weeks after 
the meeting at the permanent 
headquarters of the Delaware Water 
Gap National Recreation Area located 
on River Road 1 mile east of U.S. Route 
209, Bushkill, Pennsylvania. 

James W. Coleman, Jr., 

Regional Director, Mid-Atlantic Region. 

[FR Doc. 91-8412 Filed 4-9-01; 8:45 am] 
BILLING CODE 4310-64-m 


INTERNATIONAL TRADE 
COMMISSION 


[Investigation No. 337-TA-324] 


Certain Acid-Washed Denim Garments 
and Accessories, Including Jeans, 
Jackets, Bags and Skirts; Change of 
Commission investigative Attorney 

Notice is hereby given that, as of this 
date, Kent R. Stevens, Esq., of the Office 
of Unfair Import Investigations is 
designated as the Commission 
investigative attorney in the above-cited 
investigation instead of Deborah J. 
Kline, Esq. and Kent R. Stevens, Esq. 

The Secretary is requested to publish 
this notice in the Federal Register. 

Dated: April 2, 1991. 


Respectfully submitted, 
Lynn L. Levine, 
Director, Office of Unfair Import 
Investigations. 
[FR Doc. 91-8440 Filed 4-80-01; 8:45 am] 
BILLING CODE 7020-02-44 


(Investigation No. 701-TA-307, and Nos. 
731-TA~496 through 511 (Preliminary)] 
Ball Bearings, Mounted or Unmounted, 
and Parts Thereof, From Argentina, 


Turkey, and Yugoslavia 
Determinations 


On the basis of the record ' developed 
in the subject investigations, the 
Commission determines,” pursuant to 
section 703(a) of the Tariff Act of 1930 
(19 U.S.C. 1671b(a)), that there is no 
reasonable indication that an industry in 
the United States is materially injured or 
threatened with material injury, or that 
the establishment of an industry in the 
United States is materially retarded, by 
reason of imports from Turkey of ball 


See 
practice and 


Commission's rules of procedure (19 
CFR 207.2(h)). 


® Commissioner Newquist dissenting. 
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bearings, mounted or unmounted, and 
parts thereof,® provided for in 
subheadings 6909.19.50, 8482.10.10, 
8482.10.50, 8482.60.00, 8482.91.00, 
8462.99.10, 8482.99.70, 8483.20.40, 
8483.20.80, 8483.30.40, 8483.30.80, 
8483.90.20, 8483.90.30, 8483.90.70, and 
8708.99.50 of the Harmonized Tariff 
Schedule of the United States 
(previously under items 535.27, 536.15, 
680.30, 680.31, 680.33, 680.34, 680.37, 
680.38, 680.39, 660.41, 681.04, 681.10, 
681.36, 692.32, and 692.33 of the former 
Tariff Schedules of the United States), 
that are alleged to be subsidized by the 
Government of Turkey. 

Further, the Commission determines,* 
pursuant to section 733(a) of the Tariff 
Act of 1930 (19 U.S.C. 1673b(a)), that 
there is no reasonable indication that an 
industry in the United States is 
materially injured or threatened with 
material injury, or that the 
establishment of an industry in the 
United States is materially retarded, by 
reason of imports from Argentina, 
Austria, Brazil, Canada, Hong Kong, 
Hungary, Mexico, the People’s Republic 
of China, Poland, the Republic of Korea, 
Spain, Taiwan, Turkey, and Yugoslavia 
of ball bearings, mounted or unmounted, 
and parts thereof, that are alleged to be 
sold in the United States at less than fair 


value (LTFV). 
Background 

On February 13, 1991, a petition was 
filed with the Commission and the 
Department of Commerce by the 
Torrington Company, Torrington, CT, 
alleging that an industry in the United 
States is materially injured by reason of 
subsidized imports of ball bearings, 
mounted or unmounted, and parts 
thereof, from Turkey, and by reason of 
LTFV imports of such merchandise from 
Argentina, Austria, Brazil, Canada, 
Hong Kong, Hungary, Mexico, the 
People’s Republic of China, Poland, the 
Republic of Korea, Spain, Taiwan, 


® The products covered in these investigations 
include all ground antifriction bearings and parts 
finished or unfinished, which employ balls 


parts 
hub units which employ balls as the rolling element 
are included in these investigations. Finished but 


vestigations if they have been heat treated, 
or heat treatment is not required to be performed on 
the part. Unfinished parts which will be subject to 
heat treatment after importation are not included in 
these investigations. 
* Commissioner Newquist dissenting. 


Turkey, and Yugoslavia. Accordingly, 
effective February 13, 1991, the 
Commission instituted preliminary 
countervailing duty investigation No. 
701-TA-307 (Preliminary) and 

pre antidumping investigations 
Nos. 731-TA-498 through 511 
(Preliminary). 

Notice of the institution of the 
Commission's investigations and of a 
public conference to be held in 
connection therewith was given by 
posting copies of the notice in the Office 
of the Secretary, U.S. International 
Trade Commission, Washington, DC, 
and by publishing the notice in the 
Federal Register of February 22, 1991 (56 
FR 7398). The conference was held in 
Washington, DC, on March 6, 1991, and 
all persons who requested the 
opportunity were permitted to appear in 
person or by counsel. 

The Commission transmitted its 
determinations in these investigations to 
the Secretary of Commerce on April 1, 
1991. The views of the Commission are 
contained in USITC Publication 2374 
(April 1991) entitled “Ball Bearings, 
Mounted or Unmounted, and Parts 
Thereof, from Argentina, Austria, Brazil, 
Canada, Hong Kong, Hungary, Mexico, 
the People’s Republic of China, Poland, 
the Republic of Korea, Spain, Taiwan, 
Turkey, and Yugoslavia: Determinations 
of the Commission in Investigation No. 
701-TA-307 and Nos. 731-TA-498 
through 511 (Preliminary) Under the 
Tariff Act of 1930, Together With the 
Information Obtained in the 
Investigations.” 


Issued: April 1, 1991. 

By order of the Commission. 
Kenneth R. Mason, 
Secretary. 


[FR Doc. 91-8439 Filed 4-9-01; 8:45 am] 
BILLING CODE 7020-02-M 


[Investigations Nos. 701-TA-302 (Final) and 
731-TA-454 (Final) 


Fresh and Chilled Atlantic Saimon 
From Norway; Determinations 


On the basis of the record ' developed 
in the subject investigations, the 
Commission determines,* pursuant to 
sections 705(b) and 735(b) of the Tariff 
Act of 1930 (19 U.S.C. 1671d(b) and 
1673d(b)) (the act), that an industry in 


~ 1 The record ls defined in § 207.2{h) of the 
Commission's Rules of Practice and Procedure (19 
CFR 207.2(h)). 

® Acting Chairman Brunsdale dissenting. 
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the United States is materially injured 
by reason of imports from Norway of 
fresh and chilled Atlantic salmon,* 
provided for in subheading 0302.12.00 of 
the Harmonized Tariff Schedule of the 
United States, that have been found by 
the Department of Commerce to be 
subsidized by the Government of 
Norway and sold in the United States at 
less than fair value (LTFV). 


Background 


The Commission instituted the 
countervailing duty investigation 
effective June 26, 1990, following a 
preliminary determination by the 
Department of Commerce that imports 
the fresh and chilled Atlantic salmon 
from Norway were being subsidized 
within the meaning of section 703(a) of 
the act (19 U.S.C. 1671b(a)). The 
Commission instituted the antidumping 
investigation effective October 1, 1990, 
following a preliminary determination 
by the Department of Commerce that the 
subject imports were being sold at LTFV 
within the meaning of section 733(a) of 
the act (19 U.S.C. 1673b(a)). Notice of the 
institution of the Commission's 
investigation and of a public hearing to 
be held in connection therewith was 
given by posting copies of notices in the 
Office of the Secretary, U.S. 
International Trade Commission, 
Washington, DC, and by publishing 
notices in the Federal Register on 
August 1, October 31, November 21, and 
December 27, 1990 (55 FR 31246, 45867, 
48701, and 53203, respectively). The 
hearing was held in Washington, DC, on 
February 26, 1991, and all persons who 
requested the opportunity were 
permitted to appear in person or by 
counsel. 


The Commission transmitted its 
determninations in these investigations 
to the Secretary of Commerce on April 1, 
1991. The views of the Commission are 
contained in USITC Publication 2371 
(April 1991), entitled “Fresh and Chilled 
Atlantic Salmon from Norway: 
Determinations of the Commission in 
Investigations Nos. 701-TA-302 (Final) 
and 731-TA-454 (Final) under the Tariff 


® Atlantic salmon is the species Sa/mo sarar. The 
product “fresh and chilled Atlantic salmon” refers 
to fresh whole or nearly whole Atlantic salmon, 
) marketed gutted, 


otherwise processed; 
or ecbiecdseutiahctaainap ater against 
salmon. 
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Act of 1930, Together With the 
Information Obtained in the 
Investigations.” 

By order of the Commission. 

Issued: April 2, 1991. 
Kenneth R. Mason, 
Secretary. 
[FR Doc. 91-8449 Filed 4-0-01; 8:45 am] 


AGENCY: U.S. International Trade 
Commission. 


ACTION: Notice. 


SUMMARY: Notice is hereby given that 


the U.S. International Trade 
Commission has determined to review 
and reverse the initial determination 
(ID) issued by the presiding 
administrative law judge (ALJ) on 
March 1, 1991, suspending the above- 
captioned investigation. 

aponesses: Copies of the ID, the 
Commission's order, and all other non- 
confidential documents filed in 
connection with this investigation are 
available for inspection during official 
business hours (8:45 a.m. to 5:15 p.m.) in 
the Office of the Secretary, U.S. 
International Trade Commission, 500 E 
Street SW., Washington, DC 20436, 
telephone 202-252-1000, 

FOR FURTHER INFORMATION CONTACT: 
Jean Jackson, Esq., Office of the General 
Counsel, U.S. International Trade 
Commission, telephone 202-252-1104. 
Hearing-impaired individuals are 
advised that information on this matter 
can be obtained by contacting the 
Commission's TDD terminal on 202-252- 
1810. 

SUPPLEMENTARY INFORMATION: On 
December 20, 1990, Xoma Corp. of 
Berkeley, California filed a complaint 
with the Commission alleging violations 
of section 337 of the Tariff Act of 1930 in 
the importation and sale of certain 
monoclonal antibodies covered by 
claims 6 and 7 of U.S. Patent No., 
4,918,163 owned by Xoma. Such 
monoclonal antibodies are used to treat 
patients having gram negative bacterial 
infections. The Commission instituted 
an investigation of Xoma’s complaint on 
January 30, 1991. 56 FR 3484-85. The 
Commission's notice of institution 


named Centocor, Inc. and Centocor 
Partners Ii, L.P., both of Malvern, 
Pennsylvania, and Centocor B.V. of 
Leiden, The Netherlands (collectively, 
Centocor) as respondents. 

On February 15, 1991, Centocor moved 
to suspend the investigation until the 
U.S. District Court for the Northern 
District of California issued its final 
judgment in concurrent litigation 
between Xoma and Centocor, Xoma 
Corp. v. Centocor, Inc., Civil Action No. 
C 90 1129 (RHS). The district court 
litigation concerns patent issues that are 
also raised in the Commission's 
investigations. Xoma and the 
Commission's Office of Unfair Import 
Investigations (OUII) opposed 
Centocor's motion. On March 1, 1991, 
the AL] granted Xoma’s motion and 
issued an ID (Order No. 2) suspending 
the investigation until the district court 
issues a final judgment in the concurrent 
litigation. On March 6, 1991, Xoma filed 
a petition for review of the ID. OUI filed 
a timely petition for review on March 11, 
1991. Centocor responded to both 
petitions on March 13, 1991. 

Authority: This action is taken under the 
authority of section 337 of the Tariff Act of 
1930 (19 U.S.C. 1337) and $§ 210.53(h), 
210,54{b), and 210.56(c) of the Commission's 
Interim Rules of Practice and Procedure (19 
CFR 210.53(h), 210.54{b), 210.56(c)). 

By order of the Commission. 

issued: April 3, 1991. 

Kenneth R. Mason, 

Secretary. 

[FR Doc. 91-8450 Filed 4-90-01; 8:45 am] 
BILLING CODE 7020-02-M 


[investigation No. 337-TA-302] 


Certain Seif-inflating Mattresses; 
Change of Commission investigative 
Attorney 


Notice is hereby given that, as of this 
date, T. Spence Chubb, Esq., of the 
Office of Unfair Import Investigations is 
designated as the Commission 
investigative attorney in the above-cited 
investigation instead of Deborah J. 
Kline, Esq. 

The Secretary is requested to publish 
this notice in the Federal Register. 

Dated: April 2, 1991. 

Respectfully submitted, 

Lynn L Levine, 

Director, Office of Unfair Import 
Investigations. 

[FR Doc. 91-8438 Filed 4-09-01; 8:45 am] 
BILLING CODE 7020-02-M 
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[Investigation No. TA-131-16 and 332-309] 


AGENCY: United States International 
Trade Commission. 


ACTION: Institution of investigation and 
incorporation of investigation No. 332- 
307 into the new investigation. 


summary: Following receipt of a request 
on April 3, 1991, from the U.S. Trade 
Representative (USTR), the Commission 
instituted investigation No. TA-131-16 
and 332-309 under section 131 (b) and 
(c} of the Trade Act of 1974 (19 U.S.C. 
2151 (b) and (c)) and section 332(g) of 
the Tariff Act of 1930 (19 U.S.C. 1332(g)) 
to provide certain advice to the 
President with respect to the probable 
economic effect of negotiating a North 
American Free Trade Agreement with 
Mexico and Canada and to provide 
certain other information with respect 
thereto. The USTR indicated that it 
plans to begin such negotiations in June. 

More specifically, the USTR asked the 
Commission: 

(1) Pursuant to section 131(b) of the 
Trade Act of 1974, to advise the 
President, with respect to each item in 
the Harmonized Tariff Schedule of the 
United States, as to the probable 
economic effect of providing duty-free 
treatment for imports of products of 
Mexico on industries in the United 
States producing like or directly 
competitive articles and on consumers; 

(2) Pursuant to section 131(c) of the 
Trade Act, to advise the President as to 
the probable economic effect on 
industries in the United States producing 
like or directly competitive articles and 
on consumers if U.S. nontariff measures 
were not applied to imports from 
Mexico; and 

(3) Under authority delegated by the 
President, to provide, pursuant to 
section 332(g) of the Tariff Act of 1930; 

(a) An identification of any products 
for which the removal of U.S. duties or 
nontariff measures on imports from 
Mexico may significantly affect U.S. 
imports from Canada; and 

(b) A summary, by product sector, of 
the probable economic effect on U.S. 
exports to Mexico of the implementation 
of a North American Free Trade 
Agreement. 

The Commission will seek to provide 
the advice and information under (1), 
(2), and (3)(a) above by June 14, 1991, 
and provide the additional information 
under (3)(b) above by August 1, 1991. 
EFFECTIVE DATE: April 5, 1991. 
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FOR FURTHER INFORMATION CONTACT: 
James Lukes (202-252-1426), or Deborah 
McNay (202-252-1452), Office of 
Indusgtfies, U.S. International Trade 
Comynssion, 500 E Street SW., 
Washington, DC 20436. For information 
on the legal aspects of the investigation 
contact William Gearhart of the 
Commission's Office of the General 
Counsel (202-252-1091). The media 

. should contact Lisbeth Godley, Acting 
Director, Office of Public Affairs (202- 
252-1819). For information on a product 
basis, contact the appropriate member 
of the Commission's Office of Industries 
as listed in the initial notice of 
investigation published in the Federal 
Register of February 13, 1991 (56 FR 
5841). 

BACKGROUND: In anticipation of 
receiving a request for section 131 
advice and of being asked to furnish 
such advice in June, the Commission on 
its own motion on February 5, 1991, 
instituted investigation No. 332-307, 
under section 332(b) of the Tariff Act of 
1930 (19 U.S.C. 1332(b)), in order that it 
might begin the process of gathering the 
information necessary to provide the 
President with the advice required under 
section 131. In the notice announcing the 
investigation, the Commission indicated 
that it intended to convert the section 
332(b) investigation into a section 131 
investigation when it received the 
request for section 131 advice. The 
section 332(b) investigation notice and a 
subsequent amendment thereof gave 
notice of a schedule of public hearings 
in Phoenix, Arizona, Chicago, Illinois, 
and Washington, DC, on this matter and 
set forth a procedure for using 
submissions received in the course of 
the section 332(b) investigation to be 
used in the section 131 investigation. 
These public hearings are being held as 
part of this new investigation. Notice of 
the investigation and public hearings 
was published in the Federal Register of 
February 13, 1991 (56 FR 5841), and 
notice of the times and places of the 
public hearings was published in the 
Federal Register of March 13, 1991 (56 
FR 10572). 

BRIEFS AND OTHER WRITTEN 
SUBMISSIONS: As provided for in the 
February 13, 1991, notice all posthearing 
briefs and other written submissions 
that relate to the Commission's section 
131 advice should be submitted to the 
Commission at the earliest practical 
date, but in no case later than the close 
of business April 19, 1991. Written 
submissions and briefs that relate to the 
information that the Commission is to 
provide piuirstiant to section 332(g) 
should be submitted not later than the 
close of business May 31, 1991. All 


submissions should be addressed to the 
Secretary, U.S. International Trade 
Commission, 500 E Street SW., 
Washington, DC 20436. 

Commercial or financial information 
contained in such submissions and 
briefs that a submitting party desires the 
Commission to treat as confidential 
must be submitted on separate sheets of 
paper, each clearly 
“Confidential Business Information” at 
the top. All submissions requesting 
confidential treatment must conform 
with the requirements of § 201.6 of the 
Commission's Rules of Practice and 
Procedure (19 CFR 201.8). 

He. impaired individuals are 
advised that information on this matter 
can be obtained by contacting the 
Commission's TDD terminal on (202) 
724-0002. 


By order of the Commission. 

Issued: April 5, 1991. 
Kenneth R. Mason, 
Secretary. 
[PR Doc. 91-8503 Filed 49-61; 8:45 am] 
BILLING CODE 7020-02-M 


DEPARTMENT OF JUSTICE 


Lodging of Consent Decree; Dow 
Corning Corp. 


In accordance with Department 
policy, 28 CFR 50.7, notice is hereby 
given that on April 1, 1991, a proposed 
Consent Decree in United States v. Dow 
Corning Corporation was lodged with 
the United States District Court for the 
Western District of Kentucky. The 
complaint in this action seeks recovery 
of costs under section 107(a) of the 
Comprehensive Environmental 
Response, Compensation and Liability 
Act, as amended by the Superfund 
Amendments and Reauthorization Act 
of 1986, Public Law 99-499, 42 U.S.C. 
9607(a). This action concerns the Howe 
Valley Landfill Site in Hardin County, 
Kentucky. 

Under the proposed Consent Decree, 
defendant Dow Corning Corporation 
will pay $58,078.37 to reimburse the 
Superfund for costs incurred by the 
United States in responding to the 
presence of hazardous substances at the 
Howe Valiey Superfund Site. Dow 
Corning will also perform EPA's 


‘selected remedy, namely, excavation of 


contaminated soil and either off-site 
disposal or on-site treatment by 
aeration. Dow further agreed to 
reimburse EPA for its future response 
costs incurred in connection with the 
Site. 

The Department of Justice will receive 
for a period of thirty (30) days from the 
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date of this publication comments 
concerning the proposed Consent 
Decree. Comments should be addressed 
to the Assistant Attorney General, 
Environment and Natural Resources 
Division, U.S. Department of Justice, 
P.O. Box.7611, Ben Franklin Station, 
Washington, DC 20044, and should refer 
to United States v. Dow Corning 
Corporation (Howe Valley Landfill Site), 
DJ. Ref. 90-11-3-671. 

The proposed Consent Decree may be 
examined at any of the following offices: 
(1) The Office of the United States 
Attorney for the Western District of 
Kentucky, Bank of Louisville Building, 
510 West Broadway, 10th Floor, 
Louisville, Kentucky; (2) the U.S. 
Environmental Protection Agency, 
Region 4, 345 Courtland Street NE., 
Atlanta, Georgia; and (3) the 
Environmental Enforcement Section 
Document Center, 601 Pennsylvania 
Avenue Building NW., Washington, DC 
20004 (telephone (202) 347-2072). Copies 
of the proposed Decree may be obtained 
by mail from the Environmental 
Enforcement Section Document Center, 
601 Pennsylvania Avenue NW., P.O. Box 
1097, Washington, DC 20004. Please 
enclose a check of $57.50 ($.25 per page 
reproduction charge) payable to 
“Consent Decree Library.” 

George Van Cleve, 

Acting Assistant Attorney General, 
Environmental & Natural Resources Division. 
[FR Doc. 91-8389 Filed 4-9-01; 8:45 am] 
BILLING CODE 4410-01-M 


Lodging of Consent Decree; Wick 
- Construction Company, inc., et al. 


In accordance with Departmental 
policy at 28 CFR 50.7, notice is hereby 
given that on March 28, 1991, a proposed 
consent decree in United States v. Wick 
Construction Company, Inc. et al., Civil 
Action No. C89-1146, was lodged with 
the United States District Court for the 
Western District of Washington. The 
complaint, as amended, alleged 
violations by defendants Wick 
Construction Company, Inc., the Port of 
Seattle, Ballard Construction Company, 
Gordon Brown, Inc. and Toro 
Construction, Inc. of section 112 of the 
Clean Air Act, 42 U.S.C. 7412, and 
various work practice standards in the 
National Emission Standards for 
Hazardous Air Pollutants (“NESHAP”) 
for asbestos, at 40 CFR part 61, subpart 
M. The complaint sought injunctive 
relief and civil penalties for past 
violations. The proposed consent decree 
imposes a total civil penalty of $80,000 
as well as certain injunctive relief. 
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eae 
Deleeaaatieinenineal 
Department cf Justice receive 
comments relating to the proposed 
consent decree. Comments should be 
addressed to the Assistant 


should refer to United States v. Wick 
Construction Company, Inc. et al., 
Department of Justice reference number 
90-5~2-1-1305. 

The proposed consent decree may be 
examined at the office of the U.S. 
Environmental Protection Agency, 
Region 10, 1200 Sixth Avenue, Seattle, 
Washington $8101 and at the 
Environmental Enforcement Section 
Document Center, 601 Pennsylvania 
Avenue Building, NW., Washington, DC 
20004, (202) 347-2072. A copy of the 


Environmental Enforcement Section 
Document Center, 601 Pennsylvania 
Avenue, NW., Box 1097, Washington, 
DC 20004. In requesting a copy, please 
enclose a check in the amount of $5.25 
(25 cents per page reproduction costs) 
payable to “Consent Decree Library.” 


requesting a copy, please refer to 
United States v. Wick Construction 
Company, Inc. et al., Department of 
Justice 90-5-2-1-1305. 
George Van Cleve, 
Acting Assistant Attorney General, 
Environment and Natural Resources Division. 
[FR Doc. 91-8390 Filed 4-9-1; 8:45 am} 
BILLING CODE 4410-01-44 


Antitrust Division 
Final Stipulation, and 
impact Statement; United 
States v. T. Delores Krauss 


Notice is hereby given pursuant to the 
Antitrust Procedures and Penalties Act, 
15 U.S.C. 16{b}-{h), that a proposed Final 
Judgment, Stipulation, and Competitive 
Impact Statement has been filed with 
the United States District Court for the 
Eastern District of Missouri in United 
States v. T. Delores Krauss, Civil No. 


S90-65C. 

The Complaint alleges that The Multi- 
List Service of Cape Girardeau, 
Missouri, Inc. (“Cape MLS”), nine real 
estate firms and seventeen individuals 
employed in the real estate business 
conspired in violation of section 1 of the 
Sherman Act (15 U.S.C. 1) to restrain 
competition in the provision of 
residential real estate services in Cape 
Girardeau County and the northern half 
of Scott County, Missouri, and the area 
adjacent thereto in southern Illinois. 


The Complaint alleges that the 
defendants and others excluded from 
membership in the Cape MLS, and real 
estate firm that offered discount 


discount real estate services or engage 
in other potentially competitive conduct, 
and imposed unreasonable restrictions 
on membership in the Cape MLS. 

- The Cape MLS is operated and 
controlled by the defendant and 
coconspirator real estate firms. The 
Cape MLS operates a computerized 
listing service and a lock box service, 
and its members use these services to 
provide valuable and timely information 
to prospective home sellers and buyers 
in the Cape Girardeau area. 

All defendants except T. Delores 
Krauss stipulated to the entry or a Final 
Judgment which was entered on 
December 11, 1990, by Judge Stephen 
Limbaugh. The proposed Final Judgment 
herein would enjoin the remaining 
defendant T. Delores Krauss from’ 
continuing or resuming the conspiracy 
alleged in the Complaint. 

Public comment is invited within the 
statutory 60-day comment period. Such 
comments and response thereto will be 
published in the Federal and 
filed with the court. Comments should 
be directed to Kent Brown, Chief, 
Chicago Office, Antitrust Division, U.S. 
Department of Justice, suite 3820, 
Kluczynski Federal Building, 230 South 
Dearborn Street, Chicago, Illinois 60604 
(312/353-7530). 

Joseph H. Widmar, 

Director of Operations, Antitrust Division. 
Stipulation 

[Civil Action No. S90-85C, Filed 3/27/91} 

It is stipulated by and between the 
undersigned parties, by their respective 
attorneys, that: 

1. The parties consent that a Final 
Judgment in the form hereto attached 
may be filed and entered by the Court, 
upon the motion of any party or upon 
the Court's own motion, at any time 
after compliance with the requirements 
of the Antitrust Procedures and 
Penalties Act (15 U.S.C. 16), and without 
further notice to any party or other 
proceedings, provided that plaintiff has 
not withdrawn its consent, which it may 
do at any time before the entry of the 
proposed Final Judgment by serving 
notice thereof on defendants and by 
filing that notice with the Court. 

2. The parties shall abide by and 
comply with the provisions of the Final 
Judgment pending entry of the Final 
Judgment, and shall, from the date of the 
filing of this Stipulation, comply with all 
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the terms and provisions thereof as 
the same were in full force and 
effect as an order of the Court. 

3. In the event plaintiff withdraws its 
consent or if the proposed Final 

Judgment is not entered pursuant to this 
Stipulation, this eae shall be of 
no effect whatever and the making of 
this Stipulation shall be without 
prejudice to any party in this or any 
other proceeding. 

James F. Rill, 

Assistant Attorney General. 

Judy Whalley, 

John W. Clark, 

Kent Brown, 

Attorneys, Antitrust Division, U.S. 

Department of Justice. 

James E. Gross, 

Attorney, Antitrust Division, U.S. 

off ‘Justice, room 3820 Kluczynski Fed. Bldg., 
South Dearborn Street, Chicago, Illinois 

po (312) 353-7530. 

For the Defendant T. Delores Krauss: 
Kenneth C. McManaman, 

O'Loughlin, O'Loughlin & McManaman, 1736 
North Kingshighway, Cape Girardeau, . 
Missouri 63701. 

Final Judgment 

Plaintiff, United States of America, 
having filed its complaint herein on July 
18, 1990 and plaintiff and defendant T. 
Delores Krauss having consented to the 
entry of this Final Judgment without trial 
or adjudication of any issue of fact or 
law herein and without this Final 
Judgment constituting any evidence 
against or an admission by any party 
with respect to any such issue; 

And whereas the defendant has 
agreed to be bound by the provisions of 
the Final Judgment pending its approval 
by the Court; 

Now, therefore, before the taking of 
any testimony and without trial or 
adjudication of any issue of fact or law 
herein, and upon consent of the parties 
hereto, it is hereby ordered, adjudged 
and decreed as follows: 


I 


This Court has jurisdiction of the 
subject matter of this action and of the 
party consenting hereto. The complaint 
states a claim upon which relief may be 
granted against the defendant under 
section 1 of the Sherman Act (15 =ae. 
1). 


I 


As used in this Final Judgment: 

(A) Multiple listing service or MLS 
shall mean any plan or program to 
which members of the plan or program 


submit real property listings for common 
circulation among members. 
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(B) Person shall mean any individual, 
partnership, firm, association, 
coeeten or other business or legal 
entity. 


It 


Defendant is enjoined and restrained 
from directly or indirectly: 

(A) Associating, affiliating or 
combining with, or becoming a member 
or continuing as a member in, any MLS 
that has any rule, bylaw, regulation, 
policy or decision that does not comply 
fully with the limitations on rules, 
bylaws, regulations, policies and 
decisions set forth in section V{B) of the 
pro Judgment dated December 11, 1990 
(CV No. 

(B) Participating in any combination, 
conspiracy, agreement or understanding 
among two or more independent real 
estate agents fixing, establishing or 
maintaining; 

(1) Any fees, commissions, or other prices 
to be charged for any real estate service, 


single transaction may agree on the division 
of fees or commissions to be paid by the 
parties to that transaction; 

(2) The nature, type, or amount of services 
to be offered or or not to be 
offered or performed, by any real estate 


agent; 

(3} Any terms or other conditions on which 
any real estate agent will deal or refuse to 
deal with any other estate agent or its 
customers; 

(4) Any boycott or refusal to deal with any 
real estate agent. 


Iv 


For the purpose of determining or 
ecuring compliance with this Final 
eae and subject to any legally 
recognized privilege or any anyche issued 
under Section IV(E}, from time to time: 

(A) Duly authorized representatives of 
the Department of Justice shall, uporr 
written request of the Attorney General 
or of the Assistant Attorney General in 
charge of the Antitrust Division, and on 
reasonable notice to defendant at her 
principal office, be permitted: 

(1) Access during office hours to inspect 
and copy all books, ledgers, accounts, 
correspondence and other records and 
documents in the possession or under the 
control of the defendant, who may have 
counsel present, regarding any matters 
contained in this Final Judgment. 

(B) Upon the written request of the 
Attorney General or the Assistant 
Attorney General in charge of the 
Antitrust Division made to the 
defendant at her principal office, the 
defendant shall submit such written 
reports, under oath if requested, with 
respect to any of the matters contained 
in this Final Judgment as may be 
requested. 


(C) No information or documents 
obtained by the means ded in this 
section IV shall be di by any 
representative of the Department of 
Justice to ae duly 

authorized 


representative 

Executive Brench of hinted States, 
except in the course o proceedings 
to which pendhcpemerhime ech or 
for the purpose of 

with this Final nahenan or as othewise 
required by law. 

(D} If at The time information or 
documents are furnished by defendant 
to plaintiff, defendant represents and 
identifies in writing the material in any 
such information or documents to which 
a claim of protection may be asserted 
under rule 26(c){7)} of the Federal Rules 
of Civil Procedures, and defendant 
marks each pertinent page of such 
material, “Subject to claim of protection 
under rule 26(c)(7) of the Federal Rules 
of Civil Procedure,” then 10 days notice 
shall be given by plaintiff to defendant 
prior to divulging such material in any 
legal proceeding (other than a grand jury 
proceeding). 

(E) Within ten (10) days after 
recei any t under sections 
IV(A) or IV(B), the defendant may apply 
to this Court for an order to quash or 
limit the scope of the request, and after 
providing the plaintiff with an 
opportunity to respond to such 
application, this Court shall enter such 
order or directions as may be necessary 
or . for carrying out and 
er with this Final 


judgment 

final Judgment shall remain in 
effect until 10 years from the date of 
entry. 

VI 


Jurisdiction is retained by the Court 
for the purpose of enabling any of the 
parties to this Final Judgment to apply to 
this Court at any time for such further 
orders or directions as may be 
necessary or appropriate for the 
construction of any of its provisions, for 
its enforcement or compliance, and for 
the punishment of any violation of its 
provisions. 


Vil 

Entry of this Final Judgment is in the 
pubic interest. 
Entered: 


United States District Court Judge. 
Competitive Impact Statement 

Pursuant to section 2{b} of the 
Antitrust and Penalties Act, 
15 U.S.C. 16(b}-{h), the United States of 
America files this Competitive Impact 
Statement relating to the proposed Final 


Judgment submitted for entry with 
consent of defendant T. Delores Krauss 
in this civil antitrust proceeding. 


I. Nature and Purpose of the 
Proceedings 


On July 16, 1990 the United States 
filed a civil antitrust complaint under 
section 4 of the Sherman Act, as 
amended, 15 U.S.C. 4, seeking to enjoin 
twenty-seven defendants, including T. 
Delores Krauss, defendant herein, from 
engaging in an alleged combination and 
conspiracy to suppress competition in 
the supply of real estate brokerage 
services in Cape Girardeau County and 
the north half of Scott County, Missouri, 
and the area adjacent thereto in 
southern Illinois (hereinafter “Cape 
Girardeau area”), becuase the 
combination and conspiracy is in 
unreasonable restraint of interstate 
trade and commerce, in violation of 
section 1 of the Sherman (15 U.S.C. 1). A 
final judgment settling the case as to all 
defendants except T. Delores Krauss 
was entered on December 11, 1990 by 
Judge Stephen Limbaugh. 

The complaint (still pending only as to 
T. Delores Krauss} alleges that the 
defendants and their co/conspirators 
agreed: 

(1} To deny the benefits of 
membership in the Multi-List Service of 
Cape Girardeau, Missouri, Inc. (“Cape 
MLS”) to a real estate firm that offered 
discount brokerage services in the Cape 
Girardeau area; 

(2) To refrain from providing certain 
discount brokerage services to 
prospective home sellers in the Cape 
Girardeau area; 

(3) To impose unreasonable 
restrictions on membership in the Cape 
MLS; and - 

(4) To permit Cape MLS members to 
deny new membership applications for 
any reason they chose. 

The complaint alleges that the effect 
of the conspiracy has been to restrain 
competition in the supply of residential 
real estate brokerage services in the 
Cape Girardeau area. The complaint 
request that the defendants be enjoined 
from adopting or enforcing any rule or 
policy that would unreasonably restrain 
admission into the Cape MLS or any 
other multiple listing service or 
unreasonably restrict the competitive 
conduct of the members of the Cape 
MLS or any other multiple listing 
service. It also requests that the 
defendants be enjoined from 
participating in any combination or 
conspiracy to fix fees for real estate 
brokerage services, to limit the 
brokerage services to be offered or 
performed by any real estate agent, to 
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specify terms or conditions under which 
any real estate agent will refuse to deal 
with any other real estate agent or its 
customers or to boycott or refuse to deal 
with any real estate agent. 

The United States and T. Delores 
Krauss have stipulated that the 
proposed Final Judgment may be 
entered after compliance with the 
Antitrust Procedures and Penalties Act, 
unless the United States withdraws its 
consent. Entry of the proposed Final 
Judgment will terminate the action as to 
the sole-remaining defendant, T. Delores 
Krauss, except that the Court will retain 
jurisdiction to construe, modify, or 
enforce the provisions of the proposed 
judgment and to punish violations of the 
proposed Judgment. 


Il. Events Giving Rise to the Alleged 
Violation 


1. The Defendant T. Delores Krauss 


T. Delores Krauss provides real estate 
brokerage services in the Cape 
Girardeau area. She currently is 
employed as an agent for Coldwell 
Banker Blanchard Associates 
(“Coldwell”). Before she began working 
for Coldwell, Krauss operated her own 
real estate brokerage business in the 
Cape Girardeau area. Her company, 
Time Realty Inc., ceased doing business 
in the late 1980's. As a real estate broker 
in the Cape Girardeau area, Krauss has 
actively participated in the management 
of the Cape MLS. She is a former officer 
of the Cape MLS, and she has attended 
and cast votes at meetings of the Cape 
MLS Board of directors. She has 
complied with the bylaws and other 
rules promulgated by the Cape MLS 
board of directors, and she uses the 
Cape MLS services as an aid in 
providing residential real estate 
brokerage services. 


2. The Cape Girardeau Real Estate 
Brokerage Business 


Cape Girardeau real estate firms and 
their agents, including the individual 
and broker defendants in this action, 
provide brokerage services to facilitate 
and expedite real estate sales 
transactions, including residential real 
estate transactions. These services 
include publishing information about 
properties that are being offered for 
sale; attempting to locate potential 
buyers; providing suggestions to owners 
for improving the value and salability of 
their properties; providing sellers with 
relocation information and referring 
them to real estate firms in other 
geographic areas; locating potential 
properties for prospective buyers and 
arranging for prospective buyers to 
inspect properties; providing prospective 


buyers with pertinent information about 
a community such as relative property 
values, most recent selling prices, 
schools, parks and recreation, facilities, 
cultural events, fire and police 
protection, restaurants, shopping, mass 
transportation, property taxes and real 
estate practices; apprising potential 
buyers of possible financing 
alternatives; assisting in the formation 
and negotiation of offers, counter offers, 
and acceptances; and helping to 
schedule and prepare for closings of real 
estate transactions. 

Real estate firms and their agents 


’ charge fees or commissions for their 


brokerage services, which are generally 
paid by sellers at the closings of real 
estate transactions. Commissions are 
usually split between real estate firms 
and agents that enter into agreements 
with sellers to advertise properties and 
search for potential buyers (“listing 
agents”) and real estate firms and 
agents that find the ultimate buyers 
(“selling agents”). 

Real estate firms and their agents 
compete with one another to become 
listing agents and selling agents. The 
competition allows property owners to 
attempt to contract with listing agents 
that will suppy the desired range of 
brokerage services at the lowest 
possible fee and for prospective buyers 
to enlist the assistance of selling agents 
that are most responsive to their needs. 

Qualifications and standards of 
conduct for individuals who provide or 
desire to provide real estate brokerage 
services in the Cape Girardeau area are 
specified by the state of Missouri (for 
application in the Missouri portion of 
the Cape Girardeau area) and Illinois 
(for application in the Illinois portion of 
the area). State laws prohibit unlicensed 
individuals from providing real estate 
brokerage services. State real estate 
commissions administer the licensing 
process and are responsible for ensuring 
that applicants to whom licenses are 
granted have fulfilled various specified 
character, age, education, and 
experience criteria. The state real estate 
commissions are also responsible for 
enforcing rules that regulate the conduct 
of individuals who are licensed to 
provide real estate brokerage services. 

The complaint alleges that residential 
real estate brokerage services constitute 
a relevant product market. Because of 
state licensing requirements and for 
other reasons, real estate firms generally 
are the only firms capable of offering a 
full range of residential real estate . 
brokerage services. Home owners and 
prospective buyers could not obtain 
comparable substitute brokerage 
services from other firms in the event of 


a small but significant nontransitory 
increase in the fees charged for 
residential real estate brokerage 
services. 

The complaint alleges that the Cape 
Girardeau area constitutes a relevant 
geographic market for the provision of 
residential real estate brokerage 
services. Home sellers and buyers in the 
area use the brokerage services of real 
estate firms located there. Real estate 
firms located outside the Cape 
Girardeau area do not have the time or 
sufficient knowledge about the Cape 
Girardeau area to provide competitive 
residential real estate brokerage 
services in the area. Home sellers and 
buyers in the area would not seek 
brokerage services from real estate 
firms located outside the area if the 
firms in the area implemented a small 
but significant nontranaitory increase in 
the fees charged for their brokerage 
services. 


3. The Cape MLS 


The Cape MLS is a not-for-profit 
corporation located in Cape Girardeau, 
Missouri. It is operated by real estate 
firms and individuals that provide 
brokerage services in Cape Girardeau 
County or the north half of Scott County, 
Missouri, including the other defendants 
in this action. 

The Cape MLS operates a 
computerized listing service through 
which its members can quickly and 
efficiently exchange information about 
real estate properties in the Cape 
Girardeau area for which they are 
seeking buyers. Through the listing 
service, a Cape MLS member can 
convey to other members substantial - 
information about the properties that are 
being offered for sale, including 
photographs, asking prices, room 
descriptions and sizes. Every two 
months, the Cape MLS compiles and 
distributes to its members a book 
providing information about each 
property currently listed with its service. 
In addition, the Cape MLS semi- 
annually prepares for its members books 
providing information about each 
property that has been listed in its 
service and sold within the prior six 
months. 

The Cape MLS also provides 
lockboxes that its members can use to 
store keys to properties that are being 
offered for sale. The lockboxes are kept 
near the entrance of the property and 
can be opened with master keys issued 
only to agents of the Cape MLS 
members. The lockboxes allow Cape 
MLS members to show properties to 
prospective buyers without arranging 
appointments with property owners. 
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A prospective home seller wants to 
obtain maximum exposure of his or her 
property as quickly as possible. This 
helps to improve the prospect for a rapid 


sale at a good price. In the Cape 
Girardeau area, this goal is best 
satisfied by listing property in the Cape 
MLS’s listing service. No other 
mechanism exists for quickly conveying 
comparable information to the largest 
possible ae of prospective buyers at 


real estate firm that is not a Cape MLS 
member. 

Prospective home buyers want a real 
estate firm to identify properties in 
which they may be interested and 
— for inspections. A real estate 

t quickly identifies a large 
number of potentially acceptable 


Cape MLS members oe a significant 
competitive advantage because they can 
use the listing service as a screening tool 
to quickly select potential homes for 
inspection by prospective buyers. 
Members can also obtain from the Cape 
MLS information to advise prospective 
home sellers and buyers on property 
values, and can use the Cape MLS’s 


lockbox service to permit inspections of 


= at a most convenient times 
for prospective buyers. 

Because of the iepestanss to 
prospective home sellers and buyers of 
the services provided by the Cape MLS, 
real estate firms that are denied access 
to those services are at a significant — 
competitive disadvantage relative to 
Cape MLS members. Nonmember real 
estate firms either could not provide, or 
would need to spend significantly more 
time and money to peveiirersce 
home sellers and services 
comparable to those offered by the Cape 
MLS Members. 

Cape MLS members dominate the 
market for residential real estate 
brokerage services in the Cape 
Girardeau area. Cape MLS members 
employ almost all of the real estate 
agents in the Cape Girardeau area that 
receive their principal income from 
commissions earned on residential real 
estate sales transactions. Cape MLS 
members are the listing agents or selling 
agents in the vast majority of residential 
real estate transactions in the area, and 
most residential properties offered for 


sale in the area are listed in the Cape 
MLS'’s listing service. 


4. Description of the Alleged Violation 


The United States’ complaint in this 
case oo aed defendants and co- 
conspirators in a conspiracy 
that unreasonably restrained 
competition in the provision of 
residential real estate brokerage 
services in the Cape Girardeau area by 
ena and enforcing certain Cape 
MLS bylaws and rt excluding fiom 
membership in the Cape MLS a real 
estate firm that offered discount 
brokerage services to prospective home 
sellers. 

The complaint alleges that the 
defendants and co-conspirators edopted 
and enforced various bylaws for the 
Cape MLS which established 
unreasonable conditions and procedures 
for obtaining membership in the Cape 
MLS and which in practice 
unreasonably restricted the conduct of 
Cape MLS members and their 
employees. These bylaws imposed 
conditions on applicants for membership 
in the Cape MLS that were more 
restrictive than the criteria specified by 
the state real estate commissions for 
obtaining a license to provide real estate 
brokerage services. The bylaws also 
prohibited Cape MLS members from 
engaging in conduct that was not 

awful or prohibited by the state real 
estate commissions. The complaint 
specifically refers to Cape MLS bylaws 
3.01, 3.02, 3.03 and 3.04, and unnumbered 
bylaws 1, 2 and 3, which were passed at 
a special Cape MLS board meeting on 
March 9, 1988. 

Bylaw 3.01 required applicants for 
membership into the Cape MLS to 
remain in business in Missouri for one 
year before filing their applications. 
Bylaw 3.02 required membershi 
applicants to pay a fee ($2500) 
significantly ex the costs of 
processing their applications and 
admitting them to membership. Bylaw 
3.03 required membership applicants to 
submit with their applications fifteen 

qualifying properties to be listed with 
the Cape MLS’s listing service. Bylaw 
3.04 required membership applicants to 
receive a favorable vote on their 
applications from a majority of the 
current Cape MLS members, and 
allowed current members to vote 
— applications for any reason they 


ose. 

Unnumbered bylaw 3 prohibited Cape 
MLS members from offering discount 
brokerage services in which property 
listed with the Cape MLS's listing 
service could be shown to « prospective 
buyer without having a real estate agent 
present. Unhumbered bylaws 1 and 2 
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= Sa govern ecified but Laveful 
engaging in o a 
and potentially competitive conduct 

On March 9, 1988, the defendants and 
co-conspirators excluded from 
membership in the Cape MLS a real 
estate firm in Cape Girardeau area that 
offered discount brokerage services to 
prospective home sellers. The complaint 
alleges that there was no legitimate 
reason for the which was 
accomplished by a vote taken pursuant 
to Cape MLS bylaw 3.04. Rather, the 
purpose of this exclusion was to 
retaliate against and minimize 
competition from the firm that offered 
discount services. At the same time, the 
defendants and co-conspirators adopted 
: three unnumbered bylaws discussed 
above. 


III Explanation of the Proposed Final 
Judgment 


The purpose of the proposed Final 
Judgment is to enjoin T. Delores Krauss 
from continuing or resuming the alleged 
conspiracy. In this connection, section 
Ill (A) of the Final Judgment enjoins 
defendant Krauss from affiliating with 
or becoming or continuing as a member 
in any multiple listing service that has 
any rule, bylaw, regulation, policy or 
decision comparable in competitive 
effect to the Cape MLS Bylaws 
described in the Complaint. This 
provision will enjoin Krauss from 
participating in any arrangement in 
which membership or participation in a 
multiple listing service might be 
terminated or withheld for 
anticompetitive reasons. As such, 
section Ill (A) will prohibit Krauss from 
engaging in the conduct that prompted 
the filing of the complaint in this case. 
Moreover, section III (B) enjoins 
defendant Krauss from participating in 
any conspiracy to fix, establish or 
maintain: (1) fees for real estate 
brokerage services; (2) the brokerage 
services to be offered or performed or 
not to be offered or performed by any 
real estate agent; (3) any terms or 
conditions on which any real estate 
agent will deal or refuse to deal with 
any other real estate agent or its 
customers or (4} any boycott or refusal 
to deal with any real estate agent. 


IV Remedies Available to Potential 
Private Litigants 
Section 4 of the Clayton Act, 15 U.S.C. 
15, provides that any person who has 
been injured as a result of conduct 
prohibited by the antitrust laws may 
bring suit in federal court to recover 
three times the damages the person has 
suffered, as well as costs and 
reasonable attorney fees. Entry of the 
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proposed Final Judgment will neither 
impair nor assist the bringing of any 
private antitrust damage action. Under 
the provisions of section 5{a) of the 
Clayton Act, 15 U.S.C. 16({a), the 
proposed Final Judgment has no prima 
facie effect in any subsequent private 
lawsuit that may be brought against the 
defendant. 


V Procedures Available for 
Modification of the Proposed Final 
Judgment 

The United States and the defendant 
have stipulated that the proposed Final 
Judgment may be entered by the Court 
after compliance with the provisions of 
the Antitrust Procedures and Penalties 
Act, provided that the United States has 
not withdrawn its consent. The Act 
conditions entry upon the Court's 
determination that the proposed Final 
— is in the public interest. 

e Act provides a period of at least 
60 days preceeding the effective date of 
the proposed Final Judgment within 
which any person may submit to the 
United States written comments 
regarding the proposed Final Judgment. 
Any person who wants to comment 
should do so within 60 days of the date 
of publication of this Competitive 
Impact Statement in the Federal 
Register. The United States will 
evaluate the comments, determine 
whether it should withdraw its consent, 
and respond to the comments. The 
comments and the response of the 
United States will be filed with the 
Court and published in the Federal 
Register. Written comments should be 
submitted to: Kent Brown, Chief, 
Midwest Office, Antitrust Division, 
United States Department of Justice, 
Suite 3820 Kluczynski Federal Building, 
230 South Dearborn Street, Chicago, 
Illinois 60604. 

Under section VI of the proposed 
Judgment the Court will retain 
jurisdiction over this matter for the 
purpose of enabling any of the parties to 
apply to the Court for such further 
orders or directions as may be 
necessary or appropriate for the 
construction, implementation, 
modification, or enforcement of the 
Judgment, or for the punishment of any 
violations of the Judgment. 


VI Alternatives to the Proposed Final 
Judgment 

The proposed Final Judgment provides 
all the relief as to T. Delores Krauss 
necessary to cure the violations alleged 
in the complaint. The Judgment enjoins 
T. Delores Krauss from continuing or 
resuming operation of the alleged 
consipiracy. Entry of the Judgment will 
prevent defendant Krauss from using the 


Cape MLS or any other multiple listing 
service as a vehicle to restrain 
competition in the supply of residential 
real estate brokerage services. 

Because the Judgment provides all of 
the relief against the defendant that may 
be necessary to uae the alleged 
violations, a trial would no longer serve 
any purpose, and it was unnecessary for 
the United States to consider any 
alternatives to the Judgment. 


Vil Determinative Documents 


No documents were determinative in 
formulating the proposed Judgment, and 
the United States therefore has not 
attached any such documents to the 
Judgment. 

Respectfully submitted, 

James E. Gross, 

Attorney, Antitrust Division, U.S. ee 
of Justice, room 3820 Kluczynski Federal 

Bldg., 230 South Dearborn Street, Chicago, 
Illinois 60604, (312) 353-7530. 

[FR Doc. 91-8394 Filed 4-09-91; 8:45 am] 
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Notice is hereby given that, pursuant 
to section 6{a) of the National 
Cooperative Research Act of 1984, 15 
U.S.C. 4301 et seg. (“the Act”), 
Advanced Television Test Center, Inc. 
(“Test Center”) and Cable Television 
Laboratories, Inc. (“CableLabs”) on 
February 20, 1991, filed an additional 
written notification simultaneously with 
the Attorney General and the Federal 
Trade Commission disclosing a change 
to the membership of CableLabs. The 
additional notification was filed for the 
purpose of extending the protections of 
section 4 of the Act, limiting the 
recovery of antitrust plaintiffs to actual 
damages under specified circumstances. 

On October 2, 1989, Test Center and 
CableLabs filed their original 
notification pursuant to section 6{a) of 
the Act. The Department of Justice 
published a notice in the Federal 
Register pursuant to section 6(b) of the 
Act on November 8, 1989 (54 FR 46997). 

Pursuant to section 6(b) of the Act, the 
identity of the additional member of 
CableLabs and the general areas of 
activity are given below. 

The identity of the additional member 
is: Scripps Howard Cable Co., 1100 
Central Trust Tower, P.O. Box 5380, 
Cincinnati, Ohio 45201. 

The area of activity remains the 
coordination of testing efforts to 
facilitate the development of data that 
the FCC and its Advisory Committee on 
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Advanced Television Service, as well as 
the Advanced Television Systems 
Committee, will require and utilize to 
determine appropriate actions with 
regard to the introduction of advanced 
television service in the United States. 
The parties may also undertake 
additional ATV tests not required by the 
Advisory Committee on Advanced 
Television Service. 

Joseph H. Widmar, 

Director of Operations, Antitrust Division. 
[FR Doc. 91-8391 Filed 4~-9-61; 8:45 am] 
BILLING CODE 4410-01-% 


Notice is hereby given that, pursuant 
to section 6{a) of the National 
Cooperative Research Act of 1984, 15 
U.S.C. 4301 eg seq. (“the Act”), Cable 
Television Laboratories, Inc. 
(“CableLabs”) and General Instrument 
Corporation through its Jerrold 
Communications Division (“GI”) on 
February 20, 1991, filed an additional 
written notification simultaneously with 
the Attorney General and the Federal 
Trade Commission disclosing a 
in the membership of CableLabs. The 
additional notification was filed for the 
purpose of extending the protections of 
section 4 of the Act, limiting the 
recovery of antitrust plaintiffs to actual 
damages under specified circumstances. 

On September 20, 1990, CableLabs 
and GI filed their original notification 
pursuant to section 6(a) of the Act. The 
Department of Justice published a notice 
in the Federal Register pursuant to 
section 6(b) of the Act on November 1, 
1990 (55 FR 46111). 

Pursuant to section 6(b) of the Act, the 
identity of the additional member of 
CableLabs and the general areas of 
activity are given below. 

The identity of the additional member 
is: Scripps Howard Cable Co., 1100 
Central Trust Tower, P.O. Box 5380, 
Cincinnati, Ohio 45201. 

The area of activity remains the 
cooperation in the conduct of National | 
Television System Committee (NTSC) 
visual degradation tests to evaluate the 
subjective effects of typical impairments 
and other conditions on NTSC television 
pictures generated in cable television 
systems. 

Joseph H. Widmar, , 
Director of Operations, Antitrust Division. - 
[FR Doc. 91-8392 Filed 4-09-01; 6:45 am] 
BILLING CODE 4410-01-44 
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National Research Act of 
Laboratories, 


Cooperative 
bg Cable Television 


Notice is hereby given that, pursuant 
to section 6(a) of the National 
Cooperative Research Act of 1984, 15 
U.S.C. 4301, et seg. (“the Act”), Cable 
Television Laboratories, Inc. 
(“CableLabs”) on February 20, 1991, 
filed an additional written notification 
simultaneously with the Attorney 
General and the Federal Trade 
Commission disclosing a change in the 
membership of CableLabs. The 
additional notification was filed for the 
purpose of extending the protections of 
section 4 of the Act, limiting the 
recovery of antitrust plaintiffs to actual 


damages under specified circumstances. 


On August 8, 1988, CableLabs filed its 
original notification pursuant to section 
6(a) of the Act. The Department of 
Justice published a notice in the Federal 
Register pursuant to section 6(b) on 
September 7, 1988 (53 FR 34593). On 
November 7, 1988, February 3, 1989 and 
October 12, 1989, CableLabs filed 
additional written notifications. The 
Department published notices in 
response to the additional notifications 
on December 16, 1988 (58 FR 50590), 
March 1, 1989 (54 FR 8608), and 
December 15, 1989 (54 FR 51510). 

As of January 1, 1991, the following 
has become a member of CableLabs: 
Scripps Howard Cable Co., 1100 Central 
Trust Tower, P.O. Box 5380, Cincinnati, 
Ohio 45201. 

No other changes have been made in 
either the membership or planned 
activity of CableLabs. The membership 
remains open. 

Joseph H. Widmar, 

Director of Operations, Antitrust Division. 
[FR Doc. 91-8393 Filed 4-0-91; 8:45 am] 
BILLING CODE 4410-01-44 


Office of Juvenile Justice and 
Delinquency Prevention 
National Coalition of State Juvenile 


Justice Advisory Groups; Meeting 


AGENCY: Office of Juvenile Justice and 
Delinquency Prevention, Justice. 
ACTION: Notice of meeting. 


(Wits) 
Firestone Tire & Rubber (URW) ... Decatur, We cecscscsscsersereceeed 04/01/91 


sumMMARY: The National Coalition of 

State Juvenile Justice Advisory Groups 

will hold its annual conference from 

April 20 through April 24, 1991, at the 

Sheraton Washington Hotel, Woodley 

Place at Connecticut Avenue NW., 

Washington, DC 20008. 

FOR FURTHER INFORMATION CONTACT: 

Robert J. Baughman, Executive Director, 

National Coalition of State Juvenile 

Justice Advisory Groups, Suite 414, 1211 

Connecticut Avenue NW., Weshington, 

DC 20008. Phone (202) 467-0864. 

SUPPLEMENTARY INFORMATION: The 

National Coalition of State Juvenile 

Justice Advisory Groups chartered by 

the Administrator, Office of Juvenile 

Justice and Delinquency Prevention 

(OJJDP), under the authority of sections 

241(f) and 247(c) of the Juvenile Justice 

and Delinquency Prevention Act of 1974, 

as amended, the provisions of the 

Federal Advisory Committee Act, and 41 

CFR 101-6,1005(a) is holding its annual 

conference. The title of this conference 

is “Juvenile Justice: What Works.” The 
goal will be to examine key elements of 
the Juvenile Justice and Delinquency 

Prevention Act and to develop a 

consensus among States as to how 

future activities under the Act should be 
undertaken. Major activities will 
include: 

—An overview of the Juvenile Justice 
and Delinquency Prevention Act of 
1974 as amended; 

—An examination of what it means to 
be a waiver State and a revision of 
the seven standards of how a State 
achieves waiver State status; 

—An examination of the two phases 
States must go through in dealing with 
minority overrepresentation; 

—An examination of the requirements 
which must be met under the Act and 
curent OJJDP regulations in regard to 
Native American passthrough; and 

—An examination of compliance issues 
in regard to the mandates of the Act. 
Individuals and organizations 

interested in these issues are invited to 

attend. Business sessions will be open to 
the public. 

Robert W. Sweet, Jr., 

Administrator, Office of Juvenile Justice and 

Delinquency Prevention. 

[FR Doc. 91-8346 Filed 49-91; 8:45 am] 

BILLING CODE 4410-10-81 


APPENDIX 


03/21/91 
03/21/91 
03/19/91 
03/19/91 
03/20/91 


04/01/91 
04/01/91 


DEPARTMENT OF LABOR 


Petitions have been filed with the 
Secretary of Labor under section 221 (a) 
of the Trade Act of 1974 (“the Act”) and 
are identified in the Appendix to this 
notice. Upon receipt of these petitions, 
the Director of the Office of Trade 
Adjustment Assistance, Employment 
and Training Administration, has 
instituted investigations pursuant to 
section 221 (a) of the Act. 

The purpose of each of the 
investigations is to determine whether 
the workers are eligible to apply for 
adjustment assistance under title II, 
chapter 2, of the Act. The investigations 
will further relate, as appropriate, to the 
determination of the date on which total 
or partial separations began or 
threatened to begin and the subdivision 
of the firm involved. 

The petitioners or any other persons 
showing a substantial interest in the 
subject matter of the investigations may 
request a public hearing, provided such 
request is filed in writing with the 
Director, Office of Trade Adjustment 
Assistance, at the address shown below, 
not later than April 22, 1991. 

Interested persons are invited to 
submit written comments regarding the 
subject matter of the investigations to 
the Director, Office of Trade Adjustment 
Assistance, at the address shown below, 
not later than April 22, 1991. 

The petitions filed in this case are 
available for inspection at the Office of 
the Director, Office of Trade Adjustment 
Assistance, Employment and Training 
Administration, U.S. Department of 


" Labor, 200 Constitution Avenue NW.., 


Washington, DC 20210. 

Signed at Washington, DC this 1st day of 
April, 1991. 
Marvin M. Fooks, 


Director, Office of Trade Adjustment 
Assistance. 
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beginning 
of a new Extended Benefit Period in the 
State of Vermont, effective on March 17, 
1991, and remaining in effect for at least 
13 weeks after that date. 


Background 

The Federal-State Extended 
Unemployment Compensation Act of 
1970 (26 U.S.C. 3304 note) established 
the Extended Benefit Program as a part 
of the Federal-State Unemployment 
Compensation Program. Under the 
Extended Benefit Program, individuals 
who have exhausted their rights to 
regular unemployment benefits (UI) 
under permanent State (and Federal) 
unemployment compensation laws may 
be eligible, during an extended benefit 
period, to receive up to 13 weeks of 
extended unemployment benefits, at the 
same weekly rate of benefits as 
previously received under the State law. 
The Federal-State Extended 
Unemployment Compensation Act is 
implemented by State unemployment 
compensation laws and by part 615 of 
title 20 of the Code of Federal 
Regulations (20 CFR part 615). 

Each State unemployment 
compensation law provides that there is 
a State “on” indicator (triggering on an 
Extended Benefit period) for a week if 
the head of the State employment 
security agency determines that, for the 
period consisting of that week and the 


a 04/01/91 
04/01/91 
04/01/91 
04/01/91 
04/01/91 

eeneee] 04/01/91 
04/01/91 
04/01/91 
04/01/91 
04/01/91 


04/01/91 | 03/06/91 


immediately preceding 12 weeks, the 
rate of insured unemployment in the 
State equaled or exceeded the State 
trigger rate. The extended Benefit Period 
actually begins with the third week 
following the week for which there is an 
“on” indicator in the State. A benefit 
period will be in effect for a minimum of 
13 weeks, and will end the third week 
after there is an “off” indicator. 


Determination of an “on” Indicator 


The head of the employment security 
agency of the State named above has 
determined that the rate of insured 
unemployment in the State for the 13- 
week period ending on March 2, 1991, 
equals or exceeds 5 percent and is 20 
percent higher than the corresponding 13 
week period in the prior two years, 80 
that for that week there was an “on” 


- indicator in the State. 


Therefore, a new Extended Benefit 
Period commenced in the State with the 
week beginning on March 17, 1991. This 
period will continue for no less than 13 
weeks, and until three weeks after a 
week in which there is an “off” indicator 
in the State. 


Information for Claimants 


The duration of extended benefits 
payable in the Extended Benefit Period, 
and the terms and conditions on which 
they are payable, are governed by the 
Act and the State unemployment 
compensation law. The State 
employment security agency will furnish 
a written notice of potential entitlement 
to extended benefits to each individual 
who has established a benefit year in 
the State that will expire after the new 
Extended Benefit Period begins. 20 CFR 
615.13(c)(1). The State employment 


security agency also will provide such 
notice promptly to each individual who 
exhausts all rights under the State 
unemployment compensation law to 
regular benefits during the Extended 
Benefit Period. 20 CFR 615.13(c)(2). 

Persons who believe they may be 
entitled to extended benefits in the State 
named above, or who wish to inquire 
about their rights under the Extended 
Benefit Program, should contact the 
nearest State employment service office 
or unemployment compensation claims 
office in their locality. 


Dated: April 2, 1991. 
Roberts T. Jones, 
Assistant Secretary of Labor. 
[FR Doc. 91-8384 Filed 4-90-01; 6:45 am] 
BILLING CODE 4510-30-M 


Pension and Welfare Benefits 
Administration 


[Application No. D-8332, et al.) 


AGENCY: Pension and Welfare Benefits 
Administration, Labor. 


ACTION: Notice of proposed exemptions. 


summary: This document contains 
notices of pendency before the 
Department of Labor (the Department) 
of proposed exemptions from certain of 
the prohibited transaction restriction of 
the Employee Retirement income 
Security Act of 1974 (the Act) and/or the 
Internal Revenue Code of 1986 (the 
Code). 
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Written Comments and Hearing 
Requests 

All interested persons are invited to 
submit written comments or request for 
a hearing on the pending exemptions, 
unless otherwise stated in the notice of 
proposed exemption, within 45 days 
from the date of publication of this 
Federal Register notice. Comments and 
request for a hearing should state: (1) 
The name, address, and telephone 
number of the person making the 
comment or request, and (2) the nature 
of the person's interest in the exemption 
and the manner in which the person 
would be adversely affected by the 
exemption. A request for a hearing must 
also state the issues to be addressed 
and include a general description of the 
evidence to be presented at the hearing. 
A request fora hearing must also state 
the issues to be addressed and include a 
general description of the evidence to be 
presented at the hearing. 
ADDRESSES: All written comments and 
request for a hearing (at least three 
copies) should be sent to the Pension 
and Welfare Benefits Administration, 
Office of Exemption Determinations, 
room N-5649, U.S. Department of Labor, 
200 Constitution Avenue NW., 
Washington, DC 20210. Attention: 
Application No. stated in each notice of 
proposed exemption. The applications 
for exemption and the comments 
received will be available for public 
inspection in the Public Documents 
Room of Pension and Welfare Benefits 
Administration, U.S. Department of 
Labor, room N-5507, 200 Constitution 
Avenue NW., Washington, DC 20210. 


Notice to Interested Persons 


Notice of the proposed exemptions 
will be provided to all interested 
persons in the manner agreed upon by 
the applicant and the Department within 
15 days of the date of publication in the 
Federal Register. Such notice shall 
include a copy of the notice of proposed 
exemption as published in the Federal 
Register and shall inform interested 
persons of their right to comment and to 
request a hearing (where appropriate). 
SUPPLEMENTARY INFORMATION: The 
proposed exemptions were requested in 
applications filed pursuant to section 
408(a) of the Act and/or section 
4975(c)(2) of the Code, and in 
accordance with procedures set forth in 
29 CFR part 2570, subpart B (55 FR 
32836, 32847, August 10, 1990). Effective 
December 31, 1978, section 102 of 
Reorganization Plan No. 4 of 1978 (43 FR 
47713, October 17, 1978) transferred the 
authority of the Secretary of the 
Treasury to issue exemptions of the type 
requested to the Secretary of Labor. 


Therefore, these notices of proposed 
exemption are issued solely by the 
Department. 

The applications contain 
representations with regard to the 
proposed exemptions which are 
summarized below. Interested persons 
are referred to the applications on file 
with the Department for a complete 
statement of the facts and 
representations. 


Austin Industries, Inc. Retirement Plan 
for Hourly Employees (the Plan) Located 
in Dallas, Texas 
[Application No. D-8332] 
Proposed Exemption 

The Department is considering 
granting an exemption under the 
authority of section 408(a) of the Act 
and section 4975(c)(2) of the Code and in 
accordance with the procedures set 
forth in ERISA Procedure 75-1 (40 FR 
18471, April 28, 1975). If the exemption is 
granted the restrictions of sections 
406(a), 406 (b)(1) and (b)(2) and 407(a) of 
the Act and the sanctions resulting from 
the application of section 4975 of the 
Code, by reason of section 4975(c)(1)(A) 
through (E) of the Code, shall not apply 
to: 1) the proposed purchase by the Plan 
of shares of common stock (the Stock) of 
Austin Industries, Inc. (Austin) from 
Austin’s treasury, provided that the Plan 
pays no more than the lesser of $7.50 per 
share or the fair market value of the 
Stock on the date of the acquisition; 2) 
the Plan's holding of the Stock; and 3) 
the acquisition and holding by the Plan 
of an irrevocable put option (the Put 
Option) which permits the Plan to sell 
the Stock to Austin at a price which is 
the higher of $7.50 per share or the 
appraised fair market value of the Stock 
at the time of the exercise of the Put 
Option. 


Summary of Facts and Representations 


1. Austin, the Plan sponsor, is 
primarily involved in the construction 
and industrial maintenance trades. 
Equity interests in Austin are not 
publicly traded. As of December 31, 
1989, approximately 55.7% of Austin 
Stock was held by Austin’s Employee 
Stock Ownership Trust (the ESOP). The 
balance of the outstanding Stock is 
privately held. 

2. The Plan is a defined benefit 
pension plan. As of January 1, 1990, the 
Plan had assets with a total market 
value of $6,248,023. The Plan had 3,430 
participants as of that date. 

3. The Plan proposes to acquire shares 
of Stock in Austin from Austin’s 
treasury. The applicant represents that 
the Plan’s investment in the stock will 
be limited to no more than 10% of the 
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Plan's assets, determined immediately 
after the sale. No assets of the Plan are 
currently invested in any loans to, 
property leased to, or securities issued 
by Austin or any of its affiliates. No 
commission will be charged with respect 
to the sale. 

4. In connection with the Plan's 
acquisition of the Stock, the Plan will 
also obtain a Put Option from Austin. 
The Put Option, which will be 
exercisable by the Plan's indepéndent 
fiduciary (see reps. 9 and 10, below), 
will permit the Plan to require Austin to 
purchase from the Plan all or any 
portion of the Stock sold to the Plan. The 
purchase price to Austin of such Stock 
sold pursuant to the Put Option would 
be the greater of the price at which the 
Pian acquires the Stock from Austin, or 
the current fair market value of the 
Stock as determined by independent 
appraisal. The Put Option Agreement 
also provides that if the Plan proposes 
to sell any or all shares of the Stock to a 
party other than Austin, Austin will 
have a right of first refusal to repurchase 
those shares from the Plan. The 
purchase price per share for any shares 
of the Stock that are repurchased 
pursuant to the right of first refusal will 
be the greater of: (1) the price offered to 
the Plan by the third party for the Stock; 
or (2) the current appraised fair market 
value of the Stock. 

5. The applicant represents that the 
Plan will invest no more than 10% of its 
assets in the Stock. The applicant 
further represents that the Stock 
purchased by the Plan will meet the 
requirements of section 407(f)(1)(A) of 
the Act because the purchase will 
represent approximately 1.1% of 
Austin’s common Stock that is issued 
and outstanding as of the date of the 
Plan’s purchase of the Stock. However, 
the applicant represents that the Stock 
will not satisfy section 407(f)(1)(B) 
which requires that at least 50% of the 
aggregate amount of the Stock which is 
issued and outstanding be held by 
persons independent of the issuer, 


‘ because the ESOP holds approximately 


55.7% of the Stock. Accordingly, the 
statutory exemption contained in Act 
section 408(e) will not apply to the 
acquisition of the Stock by the Plan, and 
therefore the applicant has requested 
the relief proposed herein. 

6. The Citizens and Southern Trust 
Company (Georgia), N.A. (C&S) will act 
as the Plan’s independent fiduciary for 
the purposes of approving this 
transaction. Austin has no corporate 
lending or banking relationships with 
C&S and owns no interest in C&S. C&S 
is a wholly-owned subsidiary of The 
Citizens and Southern Corporation, a 
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banking institution founded in 1887. C&S 
currently serves more than 7,000 clients 
in 37 states and various foreign 
countries and is responsible for assets of 
nearly 38 billion dollars. C&S specializes 
in fiduciary services including 
recordkeeping, portfolio evaluation, 
retirement trust administration, asset 
custody and investment management. 

7. C&S represents that it retained 
Houlihan, Lokey, Howard & Zukin, Inc. 
(HLHZ), an independent appraisal firm, 
to appraise the fair market value of the 
Stock. HLHZ has been in operation for 
20 years and has significant expertise in 
providing opinions regarding financial 
and securities valuation. In 1988, HLHZ 
rendered fairness, solvency and other 
financial opinions in over 500 
transactions totaling 60 billion dollars. 
HLHZ has rendered an opinion that as 
of April 30, 1990, the Stock had a fair 
market value of $7.50 per share. HLHZ 
represents that it developed this value 
for the Stock primarily on the basis of 
capitalization of earnings and cash flow 
approaches. HLHZ considered the 
incoming and cash-generating capability 
of Austin. HLHZ reviewed its prior 
analyses of the Stock as of the past four 
years, and discussed with Austin 
management all changes since its most 
recent prior analysis. HLHZ reviewed 
financial data bearing upon recent and 
proposed operations, and considered the 
economic environment in which Austin 
operates its business. HLHZ also 
compared Austin to eight similar 
publicly-traded companies in making its 
evaluation. HLHZ will prepare a similar 
appraisal as of the date of the sale. 
Neither HLHZ nor any of its principals 
own any interest in Austin, and Austin 
owns no interest in HLHZ. 

8. C&S represents that it has 
independently reviewed HLHZ’s April 
30, 1880 valuation of the Stock, as well 
as the annual valuations performed by 
HLHZ for the years 1987, 1988 and 1889. 
In addition C&S independently reviewed 
Austin’s audited financial statements for 
1987, 1988 and 1989 and unaudited 
financial statements for the three month 
period ending March 31, 1990. C&S 
interviewed officers at Austin and 
considered the purchase of the Stock in 
the context of the investment goals of 
the Plan. C&S, as a result of this review 
and relying upon the opinion of HLHZ, 
has determined: (1) that it is appropriate 
for the Plan to purchase the Stock from 
Austin; (2) that such purchase is fair as 
it relates to the Plan's participants and 
is in their best interests; and (2) that the 
Pian is paying no more than adequate 
consideration for the Stock. 

9. Ameritrust Texas N.A. (Ameritrust) 
will serve as the Plan's independent 


fiduciary in an on-going monitoring role, 
commencing immediately after the 
acquisition of the Stock by the Plan. 
Ameritrust has operations in 10 Texas 
markets, 700 employees, total assets of 
17 billion dollars and annual revenue 
totaling 60 million dollars. In the 
employee benefits area, Ameritrust has 
over 2,200 accounts and 3.9 billion 
dollars in assets throughout Texas. 
Ameritrust has extensive experience in 
the analysis and valuation of privately- 
held securities similar to the Stock. 
Austin has no lending or banking 
relationships with Ameritrust, and 
neither Austin nor its principal 
shareholders owns any interest in 
Ameritrust, either directly or indirectly. 
Ameritrust does not own any stock of 
Austin, and the two corporations do not 
have any common directors. 

10. Ameritrust will have the authority 
and the responsibility to monitor the 
Plan's continued holding of the Stock 
and will make all decisions regarding 
the continued holding or disposition of 
the Stock. Ameritrust will exercise the 
voting and other privileges applicable to 
shareholders of Austin and will exercise 
the Plan's rights pursuant to the Put 
Option Agreement as it deems 
appropriate. In this regard, Ameritrust 
will monitor Austin's financial status at 
regular intervals to make certain that 
Austin has sufficient cash and cash 
equivalents to honor its obligations 
pursuant to the Put Option Agreement. 

11. Austin represents that it would 
have no difficulty in honoring its 
commitment under the Put Option to 
repurchase the Stock from the Plan, 
either now or in the foreseeable future. 
As of july 31, 1990, Austin’s balance 
sheet shows in excess of $36.8 million in 
a combination of cash, cash equivalents, 
and investments in short-term 
marketable securities which can readily 
be converted into cash. The total value 
of the sale of the Stock to the Plan, 
based upon 10 percent of the Plan's total 
market value as of July 31, 1990 will be 
roughly $619,000, or only 1.7% of the 
$36.8 million total of liquid assets 
described above. Austin also anticipates 
that it will continue to have the 
necessary economic resources to enable 
it to meet its obligations under the Put 
Option. This view is based upon 
Austin's present strong financial health, 
the current rebounding of the Texas 
construction market, and Austin’s recent 
taking of numerous large construction 
contracts. Austin further represents that 
it is not a party to, and shall not enter 
into any agreement that restricts its 
ability to repurchase or redeem the 
Stock pursuant to the Put Option 
Agreement. 
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12. In summary, the applicant 
represents that the proposed 
transactions satisfy the criteria of 
section 408(a) of the Act because: (1) the 
stock will represent no more than 10% of 
the Plan's assets at the time of the 
acquisition; (2) the purchase price for 
the Stock will be determined by an 
evalaution performed by HLHZ, a 
qualified independent expert in the 
valuation of securities; (3) the Plan has 
recevied an additional safeguard in the 
form of an irrevocable Put Option which 
will enable the Plan, upon the 
independent fiduciary's decision, to sell! 
the Units back to Austin at a price 
which is the greater of the Plan's 
acquisition price of the Stock or the 
Stock's current fair market value; (4) 
CaS, an independent fiduciary for the 
Plan, has determined that the 
transactions are appropriate for the Plan 
and in the best interest of the Plan's 
participants and beneficiaries; and (5) 
Ameritrust will act as independent 
fiduciary for the Pian for the purpose of 
monitoring the holding of the Stock, and 
will determine, among other things, 
whether to exercise the Put Option. 

For Further Information Contact: Gary 
H. Lefkowitz of the Department, 
telephone (202) 523-8881. (This is not a 
toll-free number.) 


PJH Investment Company Profit Sharing 
Pian (the Plan) Located in St. Louis, 


{Application No. D-8428] 
Proposed Exemption 

The Department is considering 
granting an exemption under section 
4975(c){2) of the Code in accordance 
with the procedure set forth in ERISA 
Procedure 75-1 (40 FR 18471, April 28, 
1975). If the exemption is granted, the 
sanctions resulting from the application 
of section 4975 of the Code by reason of 
section 4975(c)(1) (A) through (E) of the 
Code shall not apply to the proposed 
sale by the Plan of undeveloped real 
property (the Property) to the PJH 
Investment Company (the Partnership), 
a disqualified person with respect to the 
Pian, provided that the purchase price 
paid to the Plan is no less than the fair 
market value of the Property at the time 
of the transactions.' 


1 Because the three participants of the Plan are 


§ 2510.3(c}{2). However, the Pian is under the 
jurisdiction of title II of the Act pursuant to section 
4975 of the Code. 
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Summary of Facts and Representations 
1. The Plan is a defined contribution 


Hosenfelt and Carlson are also the three 
and only partners of the Partnership. 
The Partnership is located in St. Louis, 
Missouri = is a Missouri General 
Partnershi 

2. lavmateh Hosenfelt and Carlson 
were originally employees of Packing 
Consultants, Inc. (PCI) and participants 
in PCI's two plans: the Packaging 
Consultants, Inc. Profit Sharing Plan and 
the Packaging Consultants, Inc. Money 
Purchase Pension Plan (the Predecessor 
Plans). The Property was purchased on 
February 29, 1980 by the PCI Money 
Purchase Pension Plan from Meglio 
Investment Company, an unrelated third 
party. The purchase price including 
closing costs was $200,734. 

On July 31, 1983, PCI was acquired by 
the U.S. subsidiary of Brunzl, PLC, a 
publicly traded British Company. Nearly 
all employees of PCI took lump sum 
distributions except Lorenzini, Hosenfelt 
and Carlson. As a result, the Plan was 
established on January 1, 1989, as a 
successor plan to the Predecessor Plans. 
On October 5, 1989, the Plan received a 
transfer of assets from the Predecessor 
Plans, and the Property was included in 
this transfer. 

3. In June of 1988, an independent 
qualified real estate appraiser, LJ. 
Hunstein, M.A.L, calculated that the 
Property had a fair market value of 

The Property's value 
constitutes approximately 18.8% of the 
Plan assets. Due to the age of the last 
appraisal, the appraisal of the Property 
was updated by LJ. Hunstein on 
November 13, 1990, and the fair market 
value of the Property remains $480,000. 
The Plan’s acquisition and holding costs 
of owning the Property since 1980 total 
approximately $55,000. The price of 
$480,000 which the Plan would receive in 
the sale exceeds these costs including 
the original purchase price. The sale will 
be for cash, and the Plan will not pay 
any real estate fees or commissions. 

4. The applicants represent that the 
proceeds of this sale will enhance the 
Plan's liquidity, and the additional 
liquidity is necessary because Mr. 
Hosenfelt will soon retire. The 
applicants state that the Property has 
been and continues to be a non-income 
producing asset and development of the 
Property into an income producing asset 
is not feasible financially for the Plan. 
As a result, the applicants represent that 


the sale of the Property is in the best 
interest of the Plan. 

5. In summary, it is represented that 
the proposed transaction will satisfy the 
statutory criteria for an exemption under 
section 4975(c)(2) of the Code because: 
(a) the sale will be a one-time 
transaction for cash; (b) the Prope: 
has been appraised by an independent 
and qualified real estate appraiser; (c) 
the Plan will not be required to pay any 
real estate fees or commissions 
associated with the proposed sale; (d) 
the Plan will be able to divest itself of 
an asset which produces no income; and 
(e) the Plan will receive from the 
Partnership a cash amount which is at 
least equal to the fair market value of 
the Property. 


FOR FURTHER INFORMATION CONTACT: 
Allison Padams of the Department, 
telephone (202) 523-7901. (This is not a 
toll-free number.) 


aes 
Bargaining Unit Employees (the BU 
Plan) and Utica Cutlery Company 
Pension Plan for Non-Bargaining Unit 
Employees (the NBU Plan; Together the 
Plans) Located in Utica, New York 
[Application Nos. D-8466 and D-8467] 


Proposed Exemption 


The Department is considering 
granting an exemption under the 
authority of section 408(a) of the Act 
and in accordance with the 
set forth in ERISA Procedure 75-1 (40 FR 
18471, April 28, 1975). If the exemption is 

granted the restrictions of section 
4000012) of the Act shall not apply t to 
e proposed of $30,000 (the 


ote) by tha NBU Plan to the BU Plan, 
and the immediate repayment of the 
Loan by the BU Plan to the NBU Plan, 
provided that both Plans remain in the 
same financial position after the 
consummation of the transactions as 
they were in prior to their engaging in 
the transactions. 


Summary of Facts and Representations 

1. The Plans are both defined benefit 
plans sponsored by Utica Cutlery 
Company (Utica Cutlery). The BU Plan 
has approximately 219 participants and 
the NBU Plan has approximately 77 
participants. Both Plans are custodial 
type plans with Aeina Life Insurance 
Company (Aetna) being the insurance 
carrier and the custodian of both Plans. 
The applicant represents that the Plans 
are not parties in interest with respect to 
each other. 

2. Each of the two Plans is currently 
funded by two Aetna contracts, GA 1264 
and LT-10124. The BU Plan has 
$357,000.58 in Contract GA 1284 and 
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$1,517,820.15 in Contract LT-10124, for a 
total of $1,874,820.73 in assets. The NBU 
Plan has $148,482.75 in Contract GA 
1284 and $346,539.43 in Contract LT- 
10124, for a total of $495,022.18 in assets. 

3. Because of the experience of the 
NBU Plan, there is an overfunded 
amount of $70,000 under Contract GA 
1284 to meet pre-1974 retiree benefits. If 
funds are transferred within the NBU 
Plan from Contract GA 1284 to Contract 
LT-10124 in the amount of the $70,000 
excess, the NBU Plan as whole would 
experience a loss in total value due to a 
required Aetna market value 
adjustment. The applicant represents 
that this is required under Aetna’s 
contract with Utica Cutlery. 

4. Aetna has also informed Utica 
Cutlery that at the present time, 
Contract GA 1284 for the BU Plan has a 
deficit of $30,000 for meeting the 
retirement benefits of its pre-1974 
retirees. In order to avoid the market 
value adjustment required under the 
transfer of funds between contracts 
within the same plan, Utica Cutlery is 


the GA 1284 Contract with Aetna. Thie 
Loan between the Plans would result in 
an excess of $30,000 under the NBU Plan 
being loaned to the deficient BU Plan 
within the Contract GA 1284, thus 
avoiding a market value adjustment. 
The market value adjustment for a 
withdrawal of $30,000 as of March 7, 
1991 would be $4,727.52, or a market 
value loss of 15.76% of the amount 
involved in the transfer. If funds were 
transferred from one contract to the 
other instead of by means of the 
proposed transaction, Aetna would 
transfer $30,000 less the $4,727.52 market 
value adjustment. A transfer of funds 
within the same contract does not result 
in a market value adjustment by Aetna. 

5. The cwesnd step Giigepienity 
Utica Cutlery is to transfer $30,000 from 
the BU Plan under Contract LT-10124 io 
the NBU Plan as repayment of the Loan. 
Upon completion of the transaction, i.e., 
the Loan and the subsequent transfer, 
both Plans would still retain the same 
total market values as before the 
transaction. The exchange of funds 
between both Plans under their 
respective contracts would result in no 
market value adjustment and no change 
in total assets. Thus, the applicant 
represents that all participants in both 
Plans would lose nothing by the 
consummation of the transaction. 

6. In summary, the applicant 
represents that the proposed transaction 
satisfies the criteria Scammed in section 
408(a) of the Act because: (1) the 
transaction will be a one-time 
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transaction which requires no 
monitoring; (2) after the consummation 
of the transaction, each Plan will have 
the same dollar value of total assets as 
it had before the transaction was 
entered into; and (3) the transaction will 
prevent a market value adjustment by 
Aetna of $4,727.52, and thus will save a 
loss of that money by the Plans. 


FOR FURTHER INFORMATION CONTACT: 
Gary H. Lefkowitz of the Department, 
telephone (202) 523-8881. (This is not a 
toll-free number.) 


General Information 


The attention of interested persons is 
directed to the following: 

(1) The fact that a transaction is the 
subject of an exemption under section 
408(a) of the Act and/or section 
4975(c)(2) of the Code does not relieve a 
fiduciary or other party in interest of 
disqualified person from certain other 
provisions of the Act and/or the Code, 
including any prohibited transaction 
provisions to which the exemption dees 
not apply and the general fiduciary 
responsibility provisions of section 404 
of the Act, which among other things 
require a fiduciary to discharge his 
duties respecting the plan solely in the 
interest of the participants and 
beneficiaries of the plan and in a 
prudent fashion in accordance with 
section 404{a)}(1)(b) of the act; nor does it 
affect the requirement of section 401(a) 
of the Code that the plan must operate 
for the exclusive benefit of the 
employees of the employer maintaining 
the plan and their beneficiaries; 

(2) Before an exemption may be 
granted under section 408{a) of the Act 
and/or section 4975(c)(2) of the Code, 
the Department must find that the 
exemption is administratively feasible, 
in the interests of the plan and of its 
participants and beneficiaries and 
protective of the rights of participants 
and beneficiaries of the plan; and 

(3) The proposed exemptions, if 
granted, will be supplemental to, and 
not in derogation of, any other 
provisions to the Act and/or the Code, 
including statutory or administrative 
exemptions and transitional rules. 
Furthermore, the fact that a transaction 
is subject to an administrative or 
statutory exemption is not dispositive of 
whether the transaction is in fact a 
prohibited transaction. 

(4) The proposed exemptions, if 
granted, will be subject to the express 
condition that the material facts and 
representations contained in each 
application are true and complete, and 
that each application accurately 
describes all material terms of the 


transaction which is the subject of the 
exemption. 

Signed at Washington, DC, this 5th day of 
April, 1991. 
Ivan Strasfeld, 
Director of Exemption Determinations, 
Pension and Welfare Benefits Administration, 
U.S. Department of Labor. 
[FR Doc. 91-8451 filed 4-86-01; 8:45 am] 
BILLING CODE 4510-29-04 


NATIONAL AERONAUTICS AND 
SPACE ADMINISTRATION 


[Notice 91-32] 


NASA Advisory Council (NAC), Space 
Science and Applications Advisory 
Committee (SSAAC), Space Physics 
Subcommittee; Meeting 

AGENCY: National Aeronautics and 
Space Administration. 


ACTION: Notice of meeting. 


SUMMARY: In accordance with the 
Federal Advisory Committee Act, Public 
Law 92-463, as amended, the National . 
Aeronautics and Space Administration 
announces a forthcoming meeting of the 
NASA Advisory Council, Space Science 
and Applications Advisory Committee, 
Space Physics Subcommittee. 

DATES: May 1, 1991, 8:30 a.m. to 5:30 
p.m.; May 2, 1991, 8:30 a.m. to 5:30 p.m.; 
and May 3, 1991, 8:30 a.m. to 3 p.m. 
ADDRESSES: The Nationa! Aeronautics 
and Space Administration, 600 
Independence Avenue SW., Room 226A, 
Washington, DC 20546. 

FOR FURTHER INFORMATION CONTACT: 
Mr. Tom W. Perry, Code SS, National 
Aeronautics and Space Administration, 
SUPPLEMENTARY INFORMATION: The 
Space Science and Applications 
Advisory Committee consults with and 
advises the NASA Office of Space 
Science and Applications (OSSA) on 
long-range plans for, work in progress 
on, and accomplishments of NASA's 
Space Science and Applications 
programs. The Space Physics 
Subcommittee provides advice to the 
Space Physics Division and tc-the 
SSAAC on operation of the Space 
Physics Program and on formulation and 
implementation of the Space Physics 
research strategy. The Subcommittee 
will meet to discuss divisional 
overviews, supporting research and 
technology (SR&T), Woods Hole 
workshop planning strategy, reports 
from the Management Operations 
Working Groups (MOWG'’s), status of 
flight missions, and future missions. The 
Subcommittee is chaired by Dr. George 
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Siscoe and is composed of 28 members. 
The meeting will be open to the public 
up to the capacity of the room 
(approximately 50 persons including 
Subcommittee members). It is 
imperative that the meeting be held on. 
these dates to accommodate the 
scheduling priorities of the key 
participants. 

Type of Meeting: Open. 
Agenda 


Wednesday, May 1 


8:30 a.m.—Opening Remarks, Agenda 
Review. 

8:45 a.m.—Space Physics Division 
Overviews. 

11 a.m.—SR&T Program Review. 

1 p.m.—Suborbital Data Report. 

1:30 p.m.—International Solar 
Terrestrial Program Science Plan. 

2 p.m.—Woods Hole Workshop 
Preparation. 

4:15 p.m.—Subcommittee Discussion. 

5:30 p.m.—Adjourn. 


Thursday, May 2 


8:30 a.m.—Subcommittee Business. 

8:45 a.m.—MOWG's Reports. 

11 a.m.—Subcommittee Discussion. 

1 p.m.—Discussion of Ulysses Results. 

1:30 p.m.—Status of Flight Missions. 

2:15 p.m.—Assessment of Solar Probe. 

3:15 p.m.—Space Physics Division 
Questionnaire. 

4:15 p.m.—Discussion and Writing 
Assignments. 

5:30 p.m.—Adjourn. 

Friday, May 3 

8:30 a.m.—Writing Groups. 

1 p.m.—Critique of Reports from Writing 
Groups. 

3 p.m.—Adjourn. 

Dated: April 4, 1991. 

John W. Gaff, 

Advisory Committee Management Officer, 

National Aeronautics and Space 

Administration. 

[FR Doc. 91-8441 Filed 4-9-91; 8:45 am] 

BILLING CODE 7510-01- 


OFFICE OF NATIONAL DRUG 
CONTROL POLICY 


President’s Drug Advisory Council; 
Meeting 


AGENCY: President's Drug Advisory 
Council; Office of National Drug Control 
Policy. 


ACTION: Notice of open meeting. 
SUMMARY: Notice is hereby given, 


pursuant to section 10{a)(2) of the 
Federal Advisory Committee Act (5 
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U.S.C. appendix), of a meeting of the 
President's Drug Advisory Council. 
DATE AND Time: April 24, 1991 from 9 
a.m. to 12 p.m., and from 1:15 p.m. to 3:30 
p.m. 


PLACE: Old Executive Office Building 
(OEOB), Washington, DC 20500. The 
morning session will be held in room 
180; the afternoon session will be held in 
room 450. 


FOR FURTHER INFORMATION CONTACT: 
Mr. Nelson Cooney, Staff Assistant, 
President's Drug Advisory Council, 
Executive Office of the President, 
Washington, DC 20503, (202) 466-3100. 


SUPPLEMENTARY INFORMATION: The 
President's Drug Advisory Council was 
created by Executive Order 12696 of 
November 13, 1989 (54 FR 47507, 
November 15, 1989), with the general 
purpose of advising the President and 
the Director of the Office of National 
Drug Control Policy on the development, 
dessemination, explanation and 
promotion of national drug policy. 

At the morning session of the meeting 
on April 24, the Council will conduct 
pending general business. The Council 
will receive updates and reports from 
some of its committees, including the 
Drug-Free Workplace Committee and 
the National Coalition Committee. The 
afternoon session, beginning at 1:15 
p.m., will consist of a panel discussion 
on drugs in the workplace, entitled 
“Effective Drug-Free Workplace 
Policies: The Road They've Travelled 
and the Challenges Ahead.” Panelists 
will include Joseph M. Cannella, M.D., 
The Corporate Medical Director for the 
Mobil Corporation; J. Patrick Sanders, 
Vice-President of the Commonwealth 
Edison Company; and Charles F. 
Nielson, Vice-President for Human 
Resources of Texas Instruments, Inc. 
The Panel moderator will be Frank J. 
Tasco, Chairman of the Drug-Free 
Workplace Committee of the Council 
and Chairman of Marsh & McLennan 
Companies. The discussion will include 
questions from the audience. 

Members of the public interested in 
attending the meeting should contact the 
President's Drug Advisory Council, (202) 
466-3100, at least one day prior to the 
meeting. Callers should be prepared to 
give their birthdate and social security 
number over the telephone, in order to 
facilitate clearance into the Old 
Executive Office Building. 

John Walters, 
Chief of Staff, Office of National Drug Control 
Policy. 


[FR Doc. 91-8345 Filed 4-0-81; 8:45 am] 
BILLING CODE 3160-02-04 


NUCLEAR REGULATORY 
COMMISSION 


[Docket Nos. STN 50-456, STN 50-457, STN 
50-454 and STN 50-455) 


Commonwealth Edison Co.; 
Withdrawal of Application for 
Amendments to Facility Operating 
Licenses 


The United States Nuclear Regulatory 
Commission (the Commission) has 
received a request from Commonwealth 
Edison Company (CECo, the licensee) to 
withdraw CECo’s application for a 
proposed amendment to Facility 
Operating License Nos. NPF-72, NPF-77, 
NPF-37 and NPF-66, issued to the 
licensee for operation of the Braidwood 
Station, Unit Nos. 1 and 2, and Byron 
Station, Unit Nos. 1 and 2, respectively, 
located in Will County and County, 


’ Illinois, respectively. Notice 


Consideration of Issuance of 
Heer to Facility Operating 

License, Proposed No Significant 
Hazards Consideration Determination, 
and Opportunity for Hearing was 
published in the Federal Register on 
August 28, 1987 (54 FR 32196). 

The proposed amendment would 
change Technical rw (TSs) 
3.8.1.1 and 4.8.1.1.2 to minimize diesel 
generator wear and mechanical stre: 
by clarifying how the gradual isadapet 


remove some interim notes in TSs 3.8.1.1 
and 4.8.1.1.2 for Byron Station. 

By letter dated June 22, 1990, the 
licensee withdrew the application for 
the proposed amendments. The 
Commission has considered the 
licensee's request and has determined 
that permission to withdraw the July 28, 
oe —— for amendment should 


For further details with respect to this 
action, see (yt the anbanae for 
ami ly 28, 1987, as . 
amended ae + 1987, and (2) the 
staff's letter dated March 27, 1991. 
sc teageiinnah tee Coommbodane 
public inspection at 's 
Public Document Room, the Gelman 
Building, 2120 L Street, NW., 
Washington, DC and at the local public 
document room located at: For 


Wilmington, Byron 
Public eo 109 N. Franklin, P.O. Box 
434, Byron, Ilinois 61010. 
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Dated at Rockville, MD, this 27th day of 
March, 1991. 

For the Nuclear Regulatory Commission. 
Robert M. Pulsifer, 
Project Manager, Project Directorate III-2, 
Division of Reactor Projects—IIIl/IV/V, 
Office of Nuclear Reactor Regulation. 
[FR Doc. 91-8424 Filed 49-01; 8:45 am] 


The U.S. Nuclear Regulatory 
Commission (the Commission) has 
received a request by Northeast Nuclear 
Energy Company (the licensee) for 
withdrawal of a proposed amendment to 
Facility Operating License No. DPR-65, 
issued to the licensee for operation of 
the Millstone Nuclear Power Station, 
Unit No. 2, located in New London 
County, Connecticut. Notice of 
Consideration of Issuance of this 
amendment was published in Federal 
Register on July 25, 1990 (55 FR 30303). 

The purpose of the licensee’s 
amendment request was to revise the 
Technical Specifications (TS) to change 
the definition of Core Alteration to 
clarify the scope of the movement or 
manipulation of a component during 
core alteration. Subsequently the 
licensee, by letter dated March 15, 1991, 
requested withdrawal of the amendment 
request. Thus the amendment is 
considered withdrawn. 

For further details with respect to this 
action, see (1) the application for 
amendment dated April 10, 1990, revised 
June 26, 1990, and (2) the request for 
withdrawal dated March 15, 1991. 

These documents are available for 
public inspection at the Commission's 
Public Document Room, the Gelman 
Building, 2120 L Street NW., 
Washington, DC and at the Learning 
Resources Center, Thames Valley State 
Technical College, 574 New London 
Turnpike, Norwich, Connecticut 06360. 

Dated at Rockville, MD, this 4th day of 
April 1991. 

For the Nuclear Regulatory Commission. 
Guy S. Vissing, 

Senior Project Manager, Project Directorate 
E-4, Division of Reactor Projects—I/Il, Office 
of Nuclear Reactor Regulation. 

[FR Doc. 91-8425 Filed 4-90-61; 8:45 am] 
BILLING CODE 7590-01-M8 
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OFFICE OF PERSONNEL 
MANAGEMENT 


Performance Management and 
Recognition System Review 
Committee; Meeting 


The Office of Personnel Management 
announces the following meeting: 


Name: Performance Management and 
Recognition System Review Committee. 
. Dates and Time: April 24, 1991, 2 p.m. to 5 


p.m. 

Place: Executive Conference Room, room 
5A06A, Office of Personnel Management, 
1900 E Street NW., Washington, DC 20415- 
0001. 

Type of Meeting: Open. 

Point of Contact: Ms. Doris Hausser, Chief 
of the Performance Management Division, 
room 7454, Office of Personnel Management, 
1900 E Street NW., Washington, DC 20415- 
0001. 

Purpose of Meeting: To review the 
Performance Management and Recognition 
System and make recommendations for a fair 
and effective performance management 
system for Federal managers. 

Agenda: April 24, 1991—Introduction; 
committee organization; committee 
administration; comments and observations; 
public input; closing. 


SUPPLEMENTARY INFORMATION: The 
committee welcomes written data, 
views, or comments ee es 
for managing and 

performance of Federal Setoes All 
such submissions received by close of 
business April 17, 1991, will be provided 
to the committee members and included 
in the record of the April 24, 1991, 
meeting. 

If time permits, the committee will 
consider oral presentations relating to 
agenda items. Persons wishing to 
address the committee orally at the 
April 24, 1991, meeting should submit a 
written request to be heard by close of 
business April 17, 1991. The request 
must include the name and address of 
the person wishing to appear, the 
capacity in which the appearance will 
be made, a short summary of the intend 
presentation, and an estimate of the 
amount of time needed. 

All communications regarding this 
committee should be addressed to the 
Point of Contact named above. 


Office of Personnel Management. 
Constance Berry Newman, 
Director. 


[FR Doc. 91-8420 Filed 4-90-01; 8:45 am] 
BILLING CODE 6325-01-14 


[Release No. 34~29044; File No. SR-Amex- 
90-26) 


On November 28, 1990, the American 
Stock Exchange, Inc. (“Amex" or 
“Exchange”) submitted to the Securities 
and Exchange Commission (“SEC”) or 

“Commission”), pursuant to section 
19(b)(1) of the Securities Exchange Act 
of 1934 (“Act”),* and rule 19b-4 
thereunder,? a proposed rule — to 
approve on a permanent basis the 

's position limit exemption for 
a positions. 
rule change was noticed 
in Securities Exchange Act Release No. 
28692 (December 12, 1990), 55 FR 52114.* 
No comments were received on the 
rule change. 

In May 1988, the Commission 
approved a two-year pilot program by 
the Amex that provides a limited 
exemption from applicable equity option 
position limits.* Position limits for 
equity options are determined in 
accordance with a three-tiered system 
(i.e., 3,000, 5,500 or 8,000 contracts) 
based on the number of shares of the 
underlying security outstanding and/or 
the underlying security's trading 
volume.® The Amex’s pilot program 
provides an exemption from applicable 
equity option position limits for 
accounts which have established one of 
the four commonly used 
positions on a limited one-for-one basis, 
i.e., long stock and short call, long stock 
and long put, short stock and long call, 
and short stock and short put. The 
maximum position established pursuant 
to the exemption, however, may not 
exceed twice the present position limit. 
The exemption also provides that 


115 U.S.C. 788(b)(1) (1982). 
® 17 CFR 240.19b-4 (1989). 


No. 28827 (January 28, 1991), 86 FR 4313. 
* See Securities Exchange Act Release No. 25738 
(May 24, 1988), 53 FR 20201. 
® See Amex Rule 904, Commentary .09. 
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exercise limits still correspond to 
position limits, such that investors are 
allowed to exercise, during any five 
consecutive business days, the number 
of option contracts set forth as the 
position limit, as well as those contracts 
sed pursuant to the position limit 

exemption.® 

During the period that the program 
has been in operation, the Exchange has 
monitored various aspects of the 
program including: (1) The types of 
investors using the exemption; (2) the 
size of the options positions held 

t to the exemption; and (3) any 

customer complaints or disciplinary 
actions pertaining to the exemption. As 
anticipated when the initial pilot 
program was approved, the hedge 
exemption has been utilized by 
institutional investors and market 
professionals who have found the hedge 
exemption very useful in offsetting the 
risk attendant to their stock positions. 
Moreover, during the period that the 
program has been in operation, the 
Exchange represents that it has not 
experienced any significant problems 
with the implementation of the pilot. 

The Commission finds that the portion 
of the proposed rule change that would 
extend the pilot until 
September 30, 1991, is consistent with 
the requirements of the Act and the 
rules and regulations thereunder 
applicable to a national securities 
exchange, and, in particular, the 
reauirements of section 6(b)(5) 
thereunder.’ Specifically, the 
Commission concludes, as it did when 

approving the commencement of the 
pilot, that the Amex proposal to provide 
for increased position and exercise 
limits for equity options in 
circumstances where those excess 
positions are fully hedged with 
offsetting stock positions will help to 
provide greater depth and liquidity to 
the market and allow investors to hedge 
their stock portfolios more effectively, 
without significantly increasing 
concerns intermarket 
manipulations or disruptions of either 
the options market or the underlying 
stock market.® 

It Is Therefore Ordered, pursuant to 
section 19(b)(2) of the Act,® that the 
portion of the proposed rule 
Amex-90-26) that extends the pilot 
program until September 30, 1991, be, 
and hereby is, approved. 


(SR- 


®'See Amex Rule 90. 

7 15 U.S.C. 78f(6)(5) (1982). 
® See supra note 4. 

® 15 U.S.C. 78a(b)(2) (1982). 
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For the Commission, by the Division of 


Market Regulation, pursuant to delegated 
authority.?° 


[FR Doc. 91-8426 Filed 4-9-1; 8:45 am] 
BILLING CODE 8010-01-M 


[Release No. 34-23043; international Series 
Release No. 253; File No. SR-CBOE-91-09] 


index Options on the FT-SE Eurotrack 
200 index 


Pursuant to section 19(b)(1) of the 
Securities Exchange Act of 1934 (“Act”), 
15 U.S.C. 788(b)(1), notice is hereby 
given that on March 11, 1991, the 
Chicago Board Options Exchange, Inc. 
(“CBOE” or “Exchange”) filed with the 
Securities and Exchange Commission 
(“Commission”) the proposed rule 
change as described in items I, II, and III 
below, which items have been prepared 
by the self-regulatory organization. The 
Commission is publishing this notice to 
solicit comments on the proposed rule 
change from interested persons. 
I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change 

Pursuant to chapter XXIV of the 
Exchange’s Rules, the CBOE proposes to 
list the trade cash-setiled, European- 
style index options on a reduced value 
Financial Times-Stock Exchange 
Eurotrack 200 Index (“Eurotrack 200” or 
“Index”). Each reduced value Index 
point will be valued at one U.S. dollar. 

The text of the proposed rule change 
is available at the Office of the 
Secretary, CBOE and at the 
Commission. 


Il. Self-Regulatory Organization's 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

In its filing with the Commission, the 
self-regulatory organization included 
statements concerning the purpose of 
and basis for the proposed rule change 
and discussed any comments it received 
on the proposed rule change. The text of 
these statements may be examined at 
the places specified in item IV below. 
The self-regulatory organization has 
prepared summaries, set forth in 
sections (A), (B), and (C) below, of the 
most significant aspects of such 
statements. 


1° 17 CFR 240,30-3(a)(12) (1999). 


(A) Self-Regulatory Organization's 
Statement of the Purpose of, the 
Statutory Basis for, the Proposed Rule 
Change 


(a) Purpose 


The purpose of the proposed rule 
change is to allow the CBOE to list for 
trading cash-settled, European-style 
options (exercisable only.on the last 
business day prior to the option’s 
expiration) based on the Index. The 
Eurotrack 200 is a capitalization- 
weighted stock index based on the 
prices of 200 stocks from 12 European 
countries traded on the International 
Stock Exchange of the United Kingdom 
(“U.K.”) and the Republic of Ireland 
(“ISE”),* an investment exchange 
recognized by the Securities and 
Investment Board (“SIB”) of the U.K. All 
of the Index’s component stocks are 
traded on the ISE by means of either the 
ISE’s Stock Exchange Automated 
Quotation System (“SEAQ”) or SEAQ 
International, electronic information and 
communications systems which provide 
competing market maker prices for 
securities traded over the system. The 
stocks in the Index from the United 
Kingdom and the Republic of Ireland are 
traded over SEAQ and the stocks from 
the other European countries are traded 
over SEAQ International. SEAQ’s and 
SEAQ International's quotations of the 
stocks traded on the ISE are available to 
all exchanges listing those stocks. The 
system is solely that of the ISE and its 
dealers and does not reflect markets 
from the other exchanges. 

Index design. The Eurotrack 200 is 
designed and operated by the ISE. The 
Index is intended to provide a broad 
measure of the performance of the 
European stock market as a whole, as 
well as correlate with existing European 
indexes. 

Index construction and calculation. 
The Eurotrack 200 Index is derived from 
the Eurotrack 100 Index and the FT-SE 
100 Index. The Eurotrack 100 is a 
capitalization weighted index based on 
100 stocks from 11 European countries 
other than the U.K.* The FT-SE 100 is an 
internationally recognized, 
capitalization-weighted stock index © 
based on the prices of 100 of the most 
highly capitalized British stocks traded 
on the ISE.* Both the Eurotrack 100 and 


‘ A list of the constituent companies in the Index 
can be obtained from the Office of the Secretary, 


Eurotrack 100 Index. See File No. SR-CBOE-01-08. 

8 The Exchange has submitted a proposal to the 
Commission to trade options based on the FT-SE 
100 Index. See File No SR-CBOE-91-07. 
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FT-SE 100 Indexes have qualification 
standards that companies must meet in 
order to be included in each index. 
These standards are described in the 
Exchange's proposals to trade options 
on the respective indexes. 

As of January 31, 1991, the weightings 
for each country were: United Kingdom, 
43.0%; Germany, 14.2%; France, 13.0%; 
Netherlands, 8.0%; Switzerland, 6.9%; 
Italy, 5.4%; Spain, 3.8%; Belgium, 2.9%; 
Sweden, 1.9%; Ireland, 6%; Norway, .3%; 
Denmark, .2%. The Index is calculated 
by multiplying the price of each 
constituent stock, coverted into 
European Currency Units (“ECUs") by 
the number of shares outstanding. 
However, for the purpose of calculating 
the value of the Eurotrack 200 Index, the 
value of the stock in the FT-SE 100 are 
reduced by a factor that reflects the 
comparative capitalization of the U.K. 
stock market and the stock markets of 
the other Eurpoean countries included in 
the Index.* After making this adjustment 
for the FR-SE 100 stocks, the sum of the 
products of price times shares 
outstanding, across all stocks, is divided 
by the total market capitalization of the 
Index (“the divisor”) on the base date, 
February 25 1991. On February 25, 1991, 
the value of the Index was 1000.00. The 
divisor is changed to reflect changes in 
individual constituent companies such 
as stock dividends. 

The Index is updated each minute 
from 9 a.m. to 5:30 p.m. (London time) (3 
a.m. to 11:30 a.m. Chicago time) using 
the mid-point of the best bid and best 
offer prices currently available for each 
component stock. The Index and the 
prices of its component stocks are 
disseminated in Europe and the U.S. by 
the ISE via market information vendors. 

Index options trading. On February 
27, 1991, the Index closed at 1083.75. 
Because the CBOE believes that this 
level is too high for successful options 
trading in the U.S. market, the CBOE 
proposes to base trading in Index 
options on a fraction of the value 
calculated by the ISE. The precise 
amount of the fraction will be 
determined immediately prior to the 
commencement of options trading. 
Given the current Index level, the CBOE 
anticipates that a U.S. Index level of 
one-tenth of the Eurotrack 200 would be 
appropriate. After dividing the Index by 
the divisor, the CBOE will disseminate 
the reduced value of the Index to 
vendors through the Options Price 
Reporting Authority system. 


* Currently, the FT-SE 100 stocks are reduced by 
a factor of .66678 when calcuating the Eurotrack 200 
Index. 
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Each reduced value Index point will 
be valued at one U.S. dollar, so that the 
premium values will change in U.S. 
dollar terms. This will allow option 
premiums to be quoted in U.S. dollars 
and trading accounts to be denominated 
in U.S. dollars. All Exchange, Options 
Clearing Corporation and clearing 
member systems will be able to 
accommodate trading and clearance and 
settlement of the options without 
alteration, thereby facilitating the 
trading of Eurotrack 200 Index options 
by U.S. retail customers. 

Exercise. The Exchange proposes to 
trade Eurotrack 200 options on 
Exchange business days just as it trades 
European-style options on the Standard 
and Poor’s 500 Stock Index. The 
proposed Index options will expire on 
the Saturday following the third Friday 
of the expiration months. The current 
Index value for exercise (“CIV”) will be 
calculated based on SEAQ and SEAQ 
International prices between 11 and 
11:20 a.m. London time (5 a.m. and 5:20 
a.m. Chicago time) on the day following 
the last day of trading in the expiring 
contracts. Normally, trading in the 
expiring contract month will cease on a 
Thursday at 3:15 Chicago time unless a 
holiday occurs. Therefore, the CIV for 
exercise of the proposed options will be 
determined during the Friday morning 
ISE trading session, that is, between 5 
a.m. and 5:20 a.m. Chicago time on 
Friday morning. If a stock does not trade 
during this interval, or if it fails to open 
for trading, the lest available price for 
the stock will be used in the calculation 
of the index as is done currently for 
listed indexes. When expirations are 
moved according to Exchange holidays, 
such as when the CBOE is closed on the 
Friday before expiration, the last trading 
day for expiring options will be 
Wednesday and the CIV for exercise 
will be calculated during the Thursday 
trading session on the ISE, even if the 
ISE is open on Friday. If the ISE is 
closed on the Friday before expiration 
but the CBOE remains open, then the 
last trading day for expiring options will 
be moved up to Wednesday as if the 
CBOE had a Friday holiday. 

The ISE will calculate and 
disseminate ea separate CIV for exercise 
based on the average (excluding the 
high and low) of the Index values for 
each minute in the interval from 11 a.m. 
and 11:20 a.m. London time. Therefore, 
the ISE’s Index settlement value will be 
the average of nineteen separate prices 
taken over a twenty-one minute period. 
The CBOE’s CIV will represent an 
amount in U.S. dollars equal to the 
fraction of the ISE’s CIV. 


Exchange rules applicable to stock 
index options. The proposed Index 
option will be very similar to the two 
broad-based Standard and Poor's Index 
options presently listed for trading on 
the CBOE, including position and 
exercise limits, expiration months, strike 
price intervals, and the multiplier. 
Therefore, the Exchange proposes to 
establish the same position limits used 
for existing stock index options, i.e., 
25,000 contracts on each side of the 
market, provided that no more than 
15,000 of such contracts are in series in 
the nearest expiration month. The 
Exchange intends to list a March 
quarterly cycle of expiration months, 
and may list two additional long-term 
options series at two and three year 
intervals. 

The CBOE has proposed various rule 
changes in SR-CBOE-91-07 which deal 
with the listing of reduced value index 
options on the FT-SE 100 Index. Those 
same 8 shall apply here in that 
they relate to the hours of trading, 
whether trading halts or suspensions are 
necessary when the stocks comprising 
the Index close for the day, and when 
market makers must make appropriate 
bids and offers in compliance with the 
Exchange's price continuity rule, Rule 
8.7 Interpretation .02(b). Additionally, 
Exchange Rule 24.9 (Terms of Option 
Contracts) will be amended to provide 
for the European exercise of Eurotrack 
200 Index options. 

Surveillance agreements. The 
Exchange expects to apply its existing 
index options surveillance procedures to 
the proposed Index option. The CBOE 
has market surveillance ents 
with both The Securities Association 
(“TSA”) in the U.K. and with the ISE. 
The Exchange believes that these 
agreements will enable the Exchange to 
fulfill its regulatory responsibilities 
regarding surveillance of trading related 
to the Index. The Exchange will be able 
to obtain information from the records 
of TSA and the ISE which will provide 
the CBOE with an effective means of 
surveilling the trading of the Index’s 
component stocks on SEAQ and SEAQ 
International. 

The Exchange is sensitive to concerns 
that manipulation of a stock in its home 
market could affect the underlying value 
of the Index, even though the Index is 
based on SEAQ and SEAQ International 
prices. However, the share of trading 
done on SEAQ International has grown 
to nearly 10% of total continental 
European stock trading, and is 
significantly higher in some of the major 
European stocks. 

The Exchange is party to an 
information sharing agreement with the 


Frankfurt Stock Exchange, the leading 
stock exchange in Germany, where 
14.2% of the Eurotrack 200 stocks, by 
capitalization, are traded. The Exchange 
also has in place an information sharing 
agreement with the Societe des Bourses 
Francaises (SBF). This agreement would 
enable the Exchange to obtain 
surveillance information on the trading 
activity of French stocks on the Paris 
Bourse, which comprise 13% percent of 
the Index by capitalization. The 
Exchange is also engaged in discussions 
with other foreign exchanges, and hopes 
to establish information sharing 
oo with the home marketplaces 
of other stocks which comprise the 
Eurotrack 200. 

Notwithstanding the above 
surveillance agreements and 
discussions, the Exchange believes that 
because of the method of determining 
the Eurotrack 200 CIV for exercise, the 
commencement of trading of Eurotrack 
200 Index options should not be 
dependent on the existence of additional 
information sharing agreements. As 
discussed above, the CIV value is based 
on an average of separate Index values 
over the course of a specified time 
period. This method of computation of 
the CIV for exercise minimizes the 
opportunity for price manipulation and 
therefore should lessen the need for 
information sharing agreements with all 
twelve countries to be in place before 
the start of trading. 

Economic rationale. The interest of. 
U.S. investors in the geographical 
extension of portfolio diversification has 
increased dramatically in the past few 
years. The democratization of Eastern 
Europe, the unification of Germany, and 
the imminent consolidation of the 
European Community in1992have _ 
increased the interest in the regions’s 
prospects. 

Accordingly, the Exchange is 
proposing to list a cash-settled index 
option on the FT-SE Eurotrack 200 
Index which will provide a performance 
measure and evaluation guide for 
European stock portfolios. The 
Eurotrack 200 Index option will provide 
an effective means for hedging the risks 
of foreign investments, and a low-cost 
means of altering the composition of an 
international stock portfolio without 
incurring substantial transactions costs. 


(b) Basis 


The Exchange believes that the 
proposed rule change is consistent with 
section 6(b) of the Act, in general, and 
with section 6(b)(5), in particular, in that 
it is designed to promote just and 
equitable principles of trade, to protect 
investors and the public interest and to 
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remove impedients to and perfect the 
mechanism of a free and open market. 


(B) Self-Regulatory Organization's 
Statement on Burden on Competition 
The CBOE does not believe that the 
proposed rule change will impose any 
inappropriate burden on competition. 


(C) Self-Regulatory Organization's 
Statement on Comments on the 
Proposed Rule Change Received From 
Members, Participants or Others 


No written comments were solicited 
or received with respect to the proposed 
rule change. 


Ill. Date of Efffectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 


Within 35 days of the date of 
publication of this notice in the Federal 
Register or within such longer period (i) 
as the Commission may designate up to 
90 days of such date if it finds such 
longer period to be appropriate and 
publishes its reason for so finding or (ii) 
as to which the self-regulatory 
=— consents, the Commission 


(a) By order approve such proposed 
rule change, or 

(b) Institute proceedings to determine 
whether the proposed rule change 
should be disapproved. 


IV. Solicitation of Comments 


Interested persons are invited to 
submit written data, views and 
arguments concerning the foregoing. 
Persons making written submissions 
should file six copies thereof with the 
Secretary, Securities and Exchange 
Commision, 450 Fifth Street NW., 
Washington, DC 20549. Copies of the 
submission, all subsequent amendments, 
ail written statements with respect to 
the proposed rule change that are filed 
with the Commission, and all written 
communications relating to the proposed 
rule change between the Commission 
and any person, other than those that 
may be withheld from the public in 
accordance with the provisions of 5 
U.S.C. 552, will be available for 
inspection and copying at the 
Commission's Public Reference Section, 
450 Fifth Street NW., Washington, DC. 
Copies of such filing will also be 
available for inspection and copying at 
the principal office of the above- 
mentioned self- atory organization. 
All submissions should refer to the file 
number in the caption above and should 
be submitted by May 1, 1991. 

For the Commission, by the Division of 


Market Regulation, pursuant to delegated 
authority. 


Dated: April 4, 1991. 
Margaret H. McFarland, 

Deputy Secretary. 

[FR Doc. 91-8427 Filed 4-90-01; 8:45 am] 
BILLING CODE 8010-01-M 


[Retease No. 34-29045; international Series 
Release No. 252; File No. SR-CBOE-01-08] 


index Options on the FT-SE Eurotrack 
100 index 


Pursuant to section 19(b)(1) of the 
Securities Exchange Act of 1934 (“Act”), 
15 U.S.C. 78s(b)(1), notice is hereby 
given that on March 11, 1991, the . 
Chicago Board Options Exchange, Inc. 
(“CBOE” or “Exchange”) filed with the 
Securities and Exchange Commission 
(“Commission”) the proposed rule 
change as described in items I, I and II 
below, which items have been prepared 
by the self-regulatory organization. The 
Commission is publishing this notice to 
solicit comments on the proposed rule 
change from interested persons. 


I. Self-Regulatory Organization's 
Statement of the Terms of Substance of 
the Proposed Rule Change 


Pursuant to chapter XXIV of the 
Exchange's Rules, the CBOE proposes to 
list and trade cash-settled, European- 
style index options on a reduced value 
Financial Times-Stock Exchange 
Eurotrack 100 Index (“Eurotrack 100” or 
“Index"). Each reduced value Index 
point will be valued at one U.S. dollar. 

The text of the proposed rule change 
is available at the Office of the 
Secretary, CBOE and at the 
Commission. 


Il. Self-Regulatory Organization's 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 


In its filing with the Commission, the 
self-regulatory organization included 
statements concerning the purpose of 
and basis for the proposed rule change 
and discussed any comments it received 
on the proposed rule change. The text of 
these statements may be examined at 
the places specified in item IV below. 
The self-regulatory organization has 
prepared summaries, set forth in 
sections (A), (B), and (C) below, of the 
most significant aspects of such 
statements. 
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(A) Self-Regulatory Organization's 
Statement of the of, and 
Statutory Basis for, the Proposed Pla 
Change 


(a) Purpose 


The purpose of the proposed rule 
change is to allow the CBOE to list for 
trading cash-settled, European-style 
options (exercisable only on the last 
business day prior to the option’s 
expiration) based on the Index. The 
Eurotrack 100 is a capitalization- 
weighted stock index based on the 
prices of 100 stocks from 11 non-U.K 
European countries traded on the 
International Stock Exchange of the 
United Kingdom and the Republic of 
Ireland (“ISE”),* an investment 
exchange recognized by the Securities 
and Investment Board (“SIB") of the 
U.K. All of the Index’s component stocks 
are traded on the ISE by means of either 
the ISE’s Stock Exchange Automated 
Quotation System (“SEAQ”) or SEAQ 
International, electronic information and 
communications systems which provide 
competing market maker prices for 
securities traded over the system. The 
stocks in the Index from the Republic of 
Ireland are traded over SEAQ and the 
stocks in the Index from the other 
European countries are traded over 
SEAQ International. SEAQ’s and SEAQ 
International's quotations of the stocks 
traded on the ISE are available to all 
exchanges listing those stocks. The 
system is solely that of the ISE and its 
dealers and does not reflect markets 
from the other exchanges. 

Index design. The Eurotrack 100 is 
designed and operated by the ISE. The 
Index is intended to represent a broad 
measure of the performance of the non- 
U.K. European stock market as a whole, 
as weil as correlate with existing 
European indexes. 

Index construction and calculation. 
To qualify for inclusion in the Index, a 
company must satisfy the following 
conditions: (1) There must be a firm 
quote for the stock on SEAQ or SEAQ 
International; (2) the market 
capitalization of the stock must 
represent at least 0.125% of the total 
market capitalization of continental 
European companies quoted on SEAQ 
International or SEAQ; (3) it must have 
at least 25% of its stock publicly held; 
and (4) it must be available for 
ownership by non-domestic investors. 
The largest companies in each of the 
constituent countries that meet the 
above criteria are then selected in order 


1 A list of the constituent companies in the Index 
can be obtained from the Office of the Secretary, 
CBOE and at the Commission. 





to reflect the relative market 
capitalizations of the European stock 
markets. 

As of January 31, 1991, the weightings 
for each country were: Germany, 25.1%; 
France, 23.1%; Netherlands, 13.1%; 
Switzerland, 12.1%; Italy 9.1%; Spain, 
6.8%; Belgium, 5.1%; Sweden, 3.7%; 
Ireland, 1.0; Norway, 5%; Denmark, .3%. 

The Index is calculated by taking the 
summation of the product of the price of 
each constituent stock, converted into 
Deutschemarks, and the number of its 
shares outstanding and dividing this 
summation by the total market 
capitalization of the Index (“the 
divisor”) on the base date, October 26, 
1990. On October 26, 1990, the value of 
the Index was 100.00. The divisor is 
changed to reflect changes in individual 
constituent companies such as stock 
dividends. 

The Index is updated each minute 
from 9:45 a.m. to 3:30 p.m. (London time) 
(3:45 a.m. to 9:30 a.m. Chicago time) 
using the mid-point of the best bid and 
best offer prices currently available for 
each component stock. The Index and 
the prices of its component stocks are 
disseminated in Europe and the U.S. by 
the ISE via market information vendors. 
Daily closing prices of the Index are 
available back to January 1, 1985, for the 
purposes of comparison with other 
indexes. 

The Index will be reviewed on a 
quarterly basis by the Eurotrack 
Steering Committee. Eligible stocks with 
SEAQ International firm quotes and 
component securities whose prices or 
market capitalizations have fallen 
significantly will be inserted or deleted 
from the Index. If a stock obtains a firm 
quote on SEAQ International, or a non- 
index stock takes over a stock with a 
firm quote, and has more than 1.5% of 
the Index’'s total market capitalization, 
then it will enter the Index at the start of 
the next business day after it has joined 
SEAQ International, or following a 
ee epee aie ‘ 

lex options trading. On February 8, 
1991, the Index closed at 965.63. Because 
the CBOE believes that this level is too 
high for successful options trading in the 
U.S. market, the CBOE proposes to base 
tra in Index options on a fraction of 
the value calculated by the ISE. The 
precise amount of the fraction will be 
determined immediately prior to the 
commencement of options trading. 
Given the current Index Level, the CBOE 
anticipates that a U.S. Index level of 
one-tenth of the Eurotrack 100 would be 
appropriate. After dividing the Index by 
the divisor, the CBOE will disseminate 
the reduced value of the Index to 
vendors the Options Price 
Reporting Authority system. 


Each reduced value Index point will 
be valued at one U.S. dollar, so that the 
option premium values will change in 
U.S. dollar terms. This will allow option 
premiums to be quoted in U.S. dollars 
and trading accounts to be denominated 
in U.S. dollars. All Exchange, Options 
clearing Corporation and Clearing 
member systems will be able to 
accommodate trading and clearance and 
settlement of the options without 
alteration, thereby facilitating the 
trading of Eurotrack 100 Index options 
by U.S. retail customers. 

Exercise. The Exchange proposes to 
trade Eurotrack 100 options on 
Exchange business days just as it trades 
European-style options on the Standard 
and Poor's 500 Stock Index. The 
proposed Index options will expire on 
the Saturday following the third Friday 
of the expiration months. The current 
index value for exercise (“CIV”) will be 
calculated based on SEAQ prices 
between 11 and 11:20 a.m. London time 
(5 a.m. and 5:20 a.m. Chicago time) on 
the day following the last day of trading 
in the expiring contracts. Normally, 
trading in the expiring contract month 
will cease on a Thursday at 3:15 Chicago 
time unless a holiday occurs. Therefore, 
the CIV for exercise of the proposed 
options will be determined during the 
Friday morning ISE trading session, that 
is, between 5 a.m. and 5:20 a.m. Chicago 
time on Friday morning. If a stock does 
not trade during this interval, or if it fails 
to open for trading, the last available 
price for the stock will be used in the 
calculation of the Index as is done 
currently for listed indexes. When 
expirations are moved according to 
Exchange holidays, such as when the 
CBOE is closed on the Friday before 
expiration, the last trading day for 
expiring options will be Wednesday and 
the CIV for exercise will be calculated 
during the Thursday trading session on 
the ISE, even if the ISE is open on 
Friday. If the ISE is closed on the Friday 
before expiration but the CBOE remains 
open, then the last trading day for 
expiring options will be moved up to 
Wednesday as if the CBOE had a Friday 
holiday. 

The ISE will calculate and 
disseminate a separate CIV for exercise 
based on the average (excluding the 
high and low) of the Index values for 
each minute in the interval from 11 a.m. 
and 11:20 a.m. London time. Therefore, 
the ISE’s Index settlement value will be 
the average of nineteen separate prices 
taken over a twenty-one minute period. 
The CBOE’s CIV will represent an 
amount in U.S. dollars equal to the 
fraction of the ISE’s CIV. 

Exchange rules applicable to stock 
index options. The proposed Index 
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option will be very similar to the two 
broad-based Standard and Poor's Index 
options presently listed for trading on 
the CBOE, including position and 
exercise limits, expiration months, strike 
price intervals, and the multiplier. 
Therefore, the Exchange proposes to 
establish the same position limits used 
for existing stock index options, i.e., 
25,000 contracts on each side of the 
market, provided that no more than 
15,000 of such contracts are in series in 
the nearest expiration month. The 
Exchange intends to list a March 
quarterly cycle of expiration months, 
and may list two additional long-term 
options series at two and three year 
intervals. 

The CBOE has proposed various rule 
changes in SR-CBOE-91-07 which deal 
with the listing of reduced value index 
options on the FT-SE 100 Index. Those 
same changes shall apply here in that 
they relate to the hours of trading, 
whether trading halts or suspensions are 
necessary when the stocks comprising 
the Index close for the day, and when 
market makers must make appropriate 
bids and offers in compliance with the 
Exchange's price continuity rule, Rule 
8.7 Interpretation .02(b). Additionally, 
Exchange Rule 24.9 (terms of Option 
Contracts) will be amended to provide 
for the European exercise of Eruotrack 
100 Index options. 

Surveillance agreements. The 
Exchange expects to apply its existing 
index options surveillance procedures to 
the proposed Index option. The CBOE 
has market surveillance agreements 
with both The Securities Association 
(“TSA”) in the U.K. and with the ISE. 
The Exchange believes that these 
agreements will enable the Exchange to 
fulfill its regulatory responsibilities 

surveillance of trading related 
to the Index. The Exchagne will be able 
to obtain information from the records 
of TSA and the ISE which will provide 
the CBOE with an effective means of 
surveilling the trading of the Index's 
component stocks on SEAQ and SEAQ 
International. 

The Exchange is sensitive to concerns 
that manipulation of a stock in its home 
market could affect the underlying value 
of the Index, even though the Index is 
based on SEAQ and SEAQ International 
prices. However, the share of trading 
done on SEAQ International has grown 
to nearly 10% of total continental 
European stock trading, and is 
significantly higher in some of the major 
European stocks. 


The Exchange is party to an 
information sharing agreement with the 
Frankfurt Stock Exchange, the leading 
stock exchange in Germany, where 
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25.1% of the Eurotrack 100 stocks, by 
capitalization, are traded. The Exchange 
also has in place an information sharing 
agreement with the Societe des Bourses 
Francaises (SBF). This agreement would 
enable the Exchange to obtain 
surveillance information on the trading 
activity of French stocks on the Paris 
Bourse, which comprise 23.1% percent of 
the Index by capitalization. The 
Exchange is also engaging in discussions 
with other foreign exchanges, and hopes 
to establish information sharing 
agreements with the home marketplaces 
of other stocks which comprise the 
Eurotrack 100. 

Notwithstanding the above 
surveillance agreements and 
discussions, the Exchange believes that 
because of the method of determining 
the Eurotrack 100 CIV for exercise, the 
commencement of trading of Eurotrack 
100 Index options should not be 
dependent on the existence of additional 
information sharing agreements. As 
discussed above, the CIV value is based 
on an average of separate Index values 
over the course of a specified time 
period. This method of computation of 
the CIV for exercise minimizes the 

_ opportunity for price manipulation and 
therefore should lessen the need for 
information sharing agreements with all 
eleven countries to be in place before 
the start of trading. 

Economic rationale. The interest of 
US. investors in the phical 
extension of portfolio diversification has 
increased dramatically in the past few 
years. The democratization of Eastern 
Europe, the unification of Germany, and 
the imminent consolidation of the 
European Community in 1992 have 
increased the interest in the region's 
prospects. 

Accordingly, the Exchange is 
proposing to list a cash-settled index 
option on the FT-SE Eurotrack 100 
index. The Eurotrack is the only real- 
time (during European trading hours) 
index available on the non-UK European 
stock market as whole, and will provide 
a performance meausre and evaluation 
guide for international stock portfolios. 
The Eurotrack 100 Index option will 
provide an effective means for hedging 
the risks of foreign investments, and a 
low-cost means of altering the 
composition of an international stock 
portfolio without incurring substantial 
transactions costs. 


(b) Basis 


The Exchange believes that the 
proposed rule change is consistent with 
section 6{b) of the Act, in general, and 
with section 6(b)(5), in particular, in that 
it is designed to promote just and 


uitable principles of trade, to protect 
sevuisined and the public interest and to 
remove impediments to and perfect the 
mechanism of a free and open market. 


(B) Self-Regulatory Organization’s 
Statement on Burden on Competition 

The CBOE does not believe that the 
proposed rule change will impose any 
inappropriate burden on competition. 
(C) Self-Regulatory Organization's 
Statement on Comments on the 
Proposed Rule Change Received From 
Members, Participants or Others 

No written comments were solicited 
or received with respect to the proposed 


rule change. 


Ill. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 


Within 35 days of the date of 
publication of this notice in the Federal 
Register or within such longer period (i) 
as the Commission may designate up to 
90 days of such date if it finds such 
longer period to be appropriate and 
publishes its reason for so finding or (ii) 
as to which the self-regulatory 
organization consents, the Commission 
will: 


{a) By order approve such proposed 

e , OF 

(b) Institute proceedings to determine 
whether the proposed rule change 
should be disapproved. 


IV. Solicitation of Comments 


Interested persons are invited to 
submit written data, views and 
arguments concerning the foregoing. 
Persons written submissions 
should file six copies thereof with the 
Secretary, Securities and Exchange 
Commission, 450 Fifth Street NW., 
Washington, DC 20549. Copies of the 
submission, all subsequent amendments, 
all written statements with respect to 
the proposed rule change that are filed 
with the Commission, and all written 
communications relating to the proposed 
rule change between the Commission 
and any person, other than those that 
may be withheld from the public in 
accordance with the provisions of 5 
U.S.C. 552, will be available for 
inspection and copying at the 
Commission's Public Reference Section, 
450 Fifth Street NW., Washington, DC. 
Copies of such filing will also be 
available for inspection and copying at 
the principal office of the above- 
mentioned self- organization. 
All submissions should refer to the file 
number in the caption above and should 
be submitted by May 1, 1991. 


For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority. 

Dated: April 4, 1991. 
Margaret H. McFarland, 

Deputy Secretary. 
[FR Doc. 91-8428 Filed 4-98-01; 8:45 am] 
BILLING CODE 8010-01-4 


issuer Delisting; Notice of Appiication 
to Withdraw from Listing and 


Purchase Warrants) File No. 1-9706 


April 4, 1991. 

Go-Video, Inc. (“Company”) has filed 
an application with the Securities and 
Exchange Commission (“Commission”) 
pursuant to section 12(d) of the 
Securities Exchange Act of 1934 and rule 
12d2-2(d) promulgated thereunder to 
withdraw its Common Stock and 
Common Stock Purchase Warrants from 
listing and registration on the 
Philadelphia Stock Exchange, Inc. 
(“Phix’) and the Pacific Stock Exchange, 
Inc. (“PSE”). 

The reasons alleged in the application 
for withdrawing these securities from 
listing and registration include the 
following: 

The Board of Directors of the 
Company has determined that, because 
the securities were accepted for listing 
on the American Stock Exchange, it is in 
the Company’s best interest to withdraw 
its securities from listing and 
registration on the Phix and PSE. 

Any interested person may, on or 
before April 25, 1991, submit by letter to 
the Secretary of the Securities and 
Exchange Commission, 450 Fifth Street, 
NW., Washington, DC 20549, facts 
bearing upon whether the application 
has been made in accordance with the 
rules of the Phix and/or PSE and what 
terms, if any, should be imposed by the 
Commission for the protection of 
investors. The Commission, based on 
the information submitted to it, will 
issue an order granting the application 
after the date mentioned above, unless 
the Commission determines to order a 
hearing on the matter. 


For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority. 
jonathan G. Katz, 

Secretary. 


[FR Doc. 91-8356 Filed 4-6-91; 3:45 am] 
BILLING CODE 6010-01-28 
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Proposed Project Review Filing & 
Monitoring Fee Schedule 
AGENCY: Susquehanna River Basin 
Commission. 


ACTION: Notice of proposal and public 
hearing. 


SUMMARY: Notice is hereby given that 


the Susquehanna River Basin 
Commission will hold a public hearing 
in accordance with this notice to receive 
comments on a proposed schedule of 
project review filing and monitoring fees 
for review of water resources projects. 
DATE: The public hearing will be held on 
May 23, 1991 at 10 a.m. 

ADoRESSES: The hearing will be held in 
the third floor conference room of the 
Commission's Headquarters Building at 
1721 N. Front Street, Harrisburg, Pa. 
17102-2391. Written comments should 
be submitted to Richard A. Cairo, 
Secretary to the Commission at the 
above address. 

1 <éPURTHER INFORMATION CONTACT: 
Richard A. Cairo, Commission 
Secretary, Susquehanna River Basin 
Commission, (717) 238-0423. 
SUPPLEMENTARY INFORMATION: The 
Susquehanna River Basin Commission is 
proposing to implement a project review 
filing and monitoring fee schedule to 
help defray a portion of the costs 
associated with processing project 
review applications and monitoring 
compliance with Commission 
Regulations. 

Certain water resources projects must 
be approved by the Commission under 
§ 3.10 of the Susquehanna River Basin 
Compact and the Commission’s 
Regulations and Procedures for Review 
of Projects found at 18 CFR part 803. The 
costs of processing applications for 
project approval and of monitoring 
projects for compliance with the 
conditions of approval have continued 
to escalate as more and more projects of 
increasing complexity have come under 

. the jurisdiction of the Commission. 
Therefore, the Commission feels that it 
is both timely and in the public interest 
to establish a fee schedule by which a 
portion of the review costs may be 
allocated to project applicants rather 
than the general public. 

The Commission has formulated two 
proposals for project review fees—one 
based on project cost and a second 
based on project water usage. The 
Commission is herewith submitting both 
for public review and comment. 

The subject of the hearing will be as 
follows: 


Review 
Proposed Project Review Filing 


The two alternative proposals would 
read as follows: 


Alternative 1 


1. A non-refundable project review fee 
shall be paid to the Commission, 
accordng to the schedule herein, for 
projects described in Paragraph 2 
hereof. Agencies, authorities, or 
commissions of the signatories to the 
Compact shall be exempt from such 
project review fee; however, political 
subdivisions of the signatory states shall 
be subject to said fee. 

2. A project review fee under this 
resolution shall be required for the 
following categories of projects which 
require review and approval by the 
Commission under § 3.10(2) of the 
Compact and Commission Regulation 
$§ 803.3 and 803.4 (18 CFR 803.3 and 
803.4): 

a. Diversions of water into or out of 
the Susquehanna River Basin. 

b. Surface water withdrawals for 
which the Commission has primary 
review authority as may be applicable 
within the signatory states; provided, 
however, that the Commission shall 
exercise as it deems necessary overview 
of proposed surface withdrawals and 
subsequent allocations of water and 
shall exempt such overview action from 
its project review fees. 

c. Hydroelectric projects. 

d. Stream encroachments including 
local flood protection projects and 
impoundments having potential to cause 
interstate effects, or such other projects 
as the Commission may determine 
necessary. 

e. Consumptive uses as defined and 
regulated by Commission Regulation 
§ 803.61 (18 CFR 803.61). 

f. Ground-water withdrawals as 
defined and regulated by Commission 
Regulation § 803.62 (18 CFR 803.62). 

g- Projects determined by the | 
Commission to be subject to its review 
and approval, but not covered under 
sub-peragraphs a-f above. 

3. Fee Schedule. 

a. All projects involving consumptive 
use of water will be charged an 
application fee based on their 
consumptive use in accordance with the 
following schedule: 


20,000 gallons per day (gpd)-100,000 


500,001 gpd-1 aniline gallons per 
aay (111gdl) .....ssscsvroresscoorrnnereeoseenssencceeres 
Over 1 mgd 


Federal Register / Vol. 56, No. 69 / Wednesday, April 10, 1991 / Notices 


b. All hydropower projects will be 
charged an application fee based o1 
name plate generation capacity as 
follows: 


Greater than 10 megawatt... 7,500 


These fees will be charged for review 
of applications for FERC exemption, 
short form, or regular license, if the 
hydro project requires Commission 
review and approval as per paragraph 2 
above. No fee will be charged for review 
of applications for a preliminary permit. 

c. Stream encroachments—$2,500. 

d. All other project review fees will be 
based on the quantities of water 
requested in the application as follows: 


e. If any project involves more than 
one of the above elements, the highest of 
the applicable fees shall apply. 

4. The applicable fee shall be 
submitted upon billing by the 
Commission. Revision of or addition to 
projects previously submitted to the 
Commission shall require submission of 
a review fee based on the cost of the 
review unless the Commission finds that 
the said revision requires no significant 
review effort by staff. 

5. Except as otherwise provided by 
contract, the sponsors of projects 
previously approved by the Commission 
shall be required to pay an annual 
compliance monitoring fee as follows: 

a. All consumptive use projects will 
be charged as follows: 


20,000 gpd-100,000 gpd eee reroeecoececsooooaseseooors $100 
100,001 gpd-500,000 gpd ....esscssesssrsseses wwe 900 
500,001 gpd-1 Mig .reccoccccrsssereseeseesserseesereree 700 


b. All ground-water withdrawal 
projects will be charged $100. 

c. Projects having special monitoring 
requirements may be assessed annual 
fees as determined by Commission 
review. 

d. Projects that have consumptive use 
from ground-water sources will be 
poe jo a fee from each category of a 
and b above. 

6. In assessing the application fees, 
the Commission shall give a dollar for 
dollar credit to the project sponsor for 
any application fees paid to any 
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signatory a for the same scope of 
review on the same project. 

7. Whenever, under the guidelines and 
requirements of Commission Regulation 
18 CFR part 803, subpart C, $§ 803.40- 
803.51, the Commission holds a public 
hearing or an adjudicatory hearing on a 
project, the project sponsor shall be 
fa ong to pay the reasonable costs of 
holding and making a record of said 
hearing. 

8. Revenues received pursuant to this 
resolution shall be deposited in the 
Commission's general fund and be 
appropriated for use in support of the 
Commission's Annual Expense Budget. 


Alternative 2 


1. A non-refundable project review fee 
shall be paid to the Commission, 
according to the schedule herein, for 
projects described in Paragraph 2 
hereof. Agencies, authorities, or 
commissions of the signatories to the 
Compact shall be exempt from such 
project review fee; however, political 
subdivisions of the signatory states shall 
be subject to said fee. 

1. A project review fee under this 
resolution shall be required for the 
following categories of projects which 
require réview and approval by the 
Commission under § 3.10{2) of the 
Compact and Commission Regulation 
§§ 803.3 and 803.4 (18 CFR 803.3 and 
803.4): 

a. Diversions of water into or out of 
the Susquehanna River Basin. 

b. Surface water withdrawals for 
which the Commission has primary 
review authority as may be applicable 
within the signatory states; provided, 
however, that the Commission shall 
exercise as it deems necessary overview 
of proposed surface withdrawals and 
subsequent allocations of water and 
shall exempt such overview action from 
its project review fees. 

c. Hydroelectric projects. 

d. Stream encroachments including 
local flood protection projects end 
impoundments having potential to cause 
interstate effecis, or such other projects 
as the Commission may determine 
necessary. 

e. Consumptive uses as defined and 
regulated by Commission Regulation 
§ 803.61 (18 CFR 803.61). 

f, Ground-water withdrawals as 
defined and regulated by Commission 
Regulation § 803.62 (18 CFR 803.62). 

g. Projects determined by the 
Commission to be subject to its review 
and approval, but not covered under 
sub-paragraphs a-f above. 

3. Fee Schedule. 

a. Projects having a cost, as defined in 
Paragraph 4 below of less than $100,000 
shall pay a minimum fee of $1,000. 


=-_-- Ce nae 


b. Projects having a cost, as defined in 
Paragraph 4 below of $100,000 or more 
shall pay a minimum fee of $1,000 plus 
Yio of 1% of project costs, exceeding 
$100,000, but not to exceed a maximum 
fee of $25,000. 

4. The applicable fee shall be 
submitted upon billing by the 
Commission. The project cost shall 
include as applicable the estimated 
costs of design, supervision of 
construction, legal services, contract 
administration, land acquisition and 
easements, materials, ent, 
construction and fabrication. Revision of 
or addition to projects previously 
submitted to the Commission shall 
require submission of a review fee 
based on the cost of the review unless 
the Commission finds that the said 
revision requires no significant review 
effort by staff. 

5. Except as otherwise provided by 
contract, the sponsors of projects 
previously approved by the Commission 
shall be required to pay an annual 
compliance monitoring fee as follows: 

a. All consumptive use projects will 
be charged as follows: 


20,000 gallons per day (gpd)-100,000 


100,001 gpd-500,000 gpd ...........sessesseerseeses 
500,001 gpd-1 million gallons per day 


b. All ground-water withdrawal 
projects will be charged $100. 

c. Projects having special monitoring 
requirements may be assessed annual 
fees as determined by Commission 
review. 

d. Projects that have consumptive use 
from ground-water sources will be 
charged a fee from each category of a 
and b above. 

6. In assessing the application fees, 
the Commission shall give a dollar for 
dollar credit to the project sponsor for 
any application fees paid to any 
signatory agency for the same scope of 
review on the same project. 

7. Whenever, under the guidelines and 
requirements of Commission Regulation 
18 CFR part 803, subpart C, §§ 803.40- 
803.51, the Commission holds a public 
hearing or an adjudicatory hearing on a 
project, the project sponsor shall be 
required to pay the reasonable costs of 
holding and making a record of said 
hearing. 

8. Revenues received pursuant to this 
resolution shall be deposited in the 
Commission's general fund and be 
appropriated for use in support of the 
Commission's Annual Expense Budget. 
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Authority: Susquehanna River Basin 
Compact, 84 Stat. 1509 et seg. 

Dated: April 1, 1991. 
Robert J. Bielo, 
Executive Director. 
[FR Doc. 81-8215 Filed 4-90-91; 8:45 am] 
BILLING CODE 7040-01-48 


DEPARTMENT OF TRANSPORTATION 
Federal Railroad Administration 


Petition for Exemption or Waiver 


In accordance with 49 CFR 211.9 and 
211.41, notice is hereby given that two 
railroads have petitioned the Federal 
Railroad Administration (FRA) for a 
waiver of compliance with provisions of 
the Hours of Service Act (83 Stat. 464, 
Pub. L. 91-189, 45 U.S.C. 64a(e)). 

The Hours of Service Act currently 
makes it unlawful for a railroad to 
require specified employees to remain 
on duty in excess of 12 hours. However, 
the Hours of Service Act contains a 
provision permitting a railroad which 
employs not more than 15 employees 
subject to the statute, to seek an 
exemption from the 12 hour limitation. 


Algors, Winslow & Western Railway 
Company (AWW) 

(FRA Waiver Petition Docket No. HS-01-3) 
The AWW seeks continuation of a 
previously existing exemption so it may 
permit certain employees to remain on 
duty not more than 16 hours in any 24- 
hour period. The AWW states that it is 
not its intention to employ a train crew 

over 12 hours per day under normal 
circumstances, but this exemption, if 
granted, would help its operation if 
unusual operating conditions are 
encountered. The AWW provides 
service over 16 miles of track from a 
connection with the Consolidated Rail 
Corporation (Conrail) and the Norfolk 
Southern Railway at Oakland City 
Junction, Indiana to Enosville and 
Algers, Indiana. 

The petitioner indicates that granting 
the exemption is in the public interest 
and will not adversely affect safety. 
Additionally, the petitioner asserts it 
employs not more than 15 employees 
and has demonstrated good cause for 
granting this exemption. 


Indiana Hi-Rail Corporation (IHRC) 
(FRA Waiver Petition Docket No. HS-91-4) 


The IHRC seeks an exemption from 
the deadhead transportation provisions 
of 49 CFR part 228, Hours of Service of 
Railroad Employees, appendix A. The 
IHRC requests an exemption to permit 
certain employees to drive a company- 
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provided vehicle for deadhead 
transportation from the release point to 
the final terminal, following a 12-hour 
duty tour. The IHRC is a railroad 
switching operation serving customers 
located on several disconnected line 
segments in Indiana, Illinois, Ohio, and 
Kentucky. 

The petitioner indicates that granting 
the exemption is in the public interest 
and will not adversely affect safety. 

Interested persons are invited to 
participate in these proceedings by 
submitting written views and comments. 
FRA has not scheduled a public hearing 
since facts do not appear to so warrant. 
If any interested party desires a public 
hearing, he or she should notify FRA in 
writing, before the end of the comment 
period and specify the basis for his or 
her request. Any communications 
concerning these proceedings should 
identify the appropriate docket number 
(e.g., Waiver Petition Docket Number 
HS-90-XX) and must be submitted in 
triplicate to the Docket Clerk, Office of 
Chief Counsel, Federal Railroad 
Administration, Nassif Building, 400 
Seventh Street, SW., Washington, DC 
20590. 

Communications received before May 
20, 1991, will be considered by FRA 
before final action is taken. Comments 
received after that date will be 
considered as far as practicable. All 
comments received will be available for 
examination both before and after the 
closing date for comments during regular 
business hours (S$ a.m.-5 p.m.) in room 
8201, Nassif Building, 400 Seventh Street 
SW., Washington, DC 20590. 


Issued in Washington, DC on March 27, 
1991. 


Phil Olekszyk, 

Deputy-Associate Administrator for Safety. 
{FR Doc. 91-8358 Filed 4-8-01; 8:45 am] 
BILLING CODE 4¢10-06-M 


DEPARTMENT OF THE TREASURY 


Pubiic information Collection 
a ager Submitted to OMB for 
evi 


Dated: April 4, 1991. 

The Department of the Treasury has 
submitted the following public 
information collection requirement(s) to 
OMB for review and clearance under 
the Paperwork Reduction Act of 1980, 
Public Law 96-511. Copies of the 
submission(s) may be obtained by 
calling the Treasury Bureau Clearance 
Officer listed. Comments regarding this 
information collection should be 
addressed to the OMB reviewer listed 
and to the Treasury Department 
Clearance Officer, Department of the 


Treasury, Room 3171 Treasury Annex, 
1500 Pennsylvania Avenue NW., 
Washington DC 20220. 


Bureau of Alcohol, Tobacco. and 
Firearms 


OMB Number: 1512-0352. 

Form Number: ATF REC 5170/1. 

Type of Review: Extension. 

Title: Importers Records and Reports 
(Alcoholic Beverages). 

Description: Importers are required to 
maintain usual and customary business 
records and file letter applications or 
notices related to specific regulated 
activities. 

Respondents: Businesses or other for- 
profit, Small businesses or 
organizations. 

Estimated Number of Respondents: 
500. 

Estimated Burden Hours Per 
Response/Recordkeeping: 30 minutes. 

Frequency of Response: On occasion. 

Estimated Total Recordkeeping/ 
Reporting Burden: 251 hours. 

OMB Number: 1512-0462. 

Form Number: ATF REC 5110/9. 

Type of Review: Extension. 

Title: Registration and Records of 
Vinegar Vaporizing Plants. 

Description: Data is necessary to 
identify persons producing and using 
distilled spirits in the manufacture of 
vinegar and to account for spirits so 
produced and used. 

Respondents: Businesses or other for- 
profit, Small businesses or 
organizations. 

Estimated Number of Respondents/ 
Recordkeeping: 4. f 

Estimated Burden Hours Per 
Response: 1 hour. 

Frequency of Response: On occasion. 

Estimated Total Recordkeeping/ 
Reporting Burden: 4 hours. 

Clearance Officer: Robert Masarsky, 
(202) 566-7077, Bureau of Alcohol, 
Tobacco, and Firearms, Room 3200, 650 
Massachusetts Avenue NW., 
Washington, DC 20026. 

OMB Reviewer: Milo Sunderhauf, 
(202) 395-6880, Office of Management 
and Budget, Room 3001, New Executive 
Office Building, Washington, DC 20503. 
Lois K. Holland, 

Departmental Reports Management Officer. 
[FR Doc. 91-8421 Filed 4-90-01; 8:45 am] 


BILLING CODE 4810-31-M 


Public information Collection 
Requirements Submitted to OMB for 
Review 


Dated: April 3, 1991. 

The Department of the Treasury has 
submitted the following public 
information collection requirement(s) to 
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OMB for review and clearance under 
the Paperwork Reduction Act of 1980, 
Public Law 96-511. Copies of the 
submission(s) may be obtained by 
calling the Treasury Bureau Clearance 
Officer listed. Comments regarding this 
information collection should be 
addressed to the OMB reviewer listed 
and to the Treasury Department 
Clearance Officer, Department of the 
Treasury, Room 3171 Treasury Annex. 
1500 Pennsylvania Avenue NW.. 
Washington, DC 20220. 


Internal Revenue Service 


OMB Number: New. 

Form Number: EZ-1. 

Type of Review: New Collection. 

Title: Telephone Survey on Use of 
Form EZ-1. 

Description: This survey is being 
conducted to help the Service fulfill its 
responsibilities under OMB Circular A- 
132. This survey will help the IRS 
evaluate taxpayer acceptance of Form 
EZ-1. 

Respondents: Individuals or 
households. 

Estimated Number of Respondents: 
200. 

Estimated Burden Hours Per 
Response: § minutes. 

Frequency of Response: One-time 
survey. 

Estimated Total Reporting Burden: 17 
hours. 

Clearance Officer: Garrick Shear, 
(202) 535-4297, Internal Revenue 
Service, Room 5571, 1111 Constitution 
Avenue NW., Washington. DC 20224. 

OMB Reviewer: Milo Sunderhauf, 
(202) 395-6880, Office of Management 
and Budget, Room 3001, New Executive 
Office Building, Washington, DC 20503. 
Lois K. Holland, 

Departmental Reports Management Officer. 
[FR Doc. 91-8422 Filed 4-9-1; 8:45 am] 
BILLING CODE 4830-01-14 


Fiscal Service 
(Dept. Circ. 570, 1990 Rev., Supp. No. 12) 


Surety Companies Acceptable on 
Federal Bonds; Bankers Multiple Line 
insurance Company; Redomestication 


Bankers Multiple Line Insurance 
Company has redomesticated from the 
state of Iowa to the state of Illinois, 
effective November 16, 1990. The 
Company was last listed as an 
acceptable surety on Federal bonds at 
55 FR 27339, July 2, 1990. 

Federal bond-approving officers 
should annotate their reference copies 
of the Treasury Circular 570, 1990 
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Revision, on page 27339 to reflect this 
change. 

Question concerning this notice may 
be directed to the Surety Bond Branch, 
Funds Management Division, Financial 
Management Service, Department of the 
Treasury, Washington, DC 20227, 
telephone (FTS/202) 287-3921. 

Dated: April 3, 1991. 

Charles F. Schwan, III, 

Director, Funds Management Division. 
[FR Doc. 91-8380 Filed 4-89-91; 8:45 am] 
BILLING CODE 4-0-4 





Sunshine Act Meetings 


F.C.S.C. Meeting Notice No. 1-01 
Notice of Meetings 


Commission business and other matters 
specified, as follows: 


Date, Time, and Subject Matter 
aaa at 10:00 a.m.— 


Subject matter listed above, not 
disposed of at the scheduled meeting, 
may be carried over to the agenda of the 
following meeting. 

All meetings are held at the Foreign 
Claims Settlement Commission, 601 D 
Street NW., Washington, DC. Requests 
for information, or advance notices of 
intention to observe a meeting, may be 
directed to: Administrative Officer, 


Foreign Claims Settlement Commission, 
601 D Street NW., Room 10000, 
Washington, DC 20579. Telephone: (202) 
208-7727. 


Dated at Washington, DC on April 8, 1991. 
Judith H. Lock, 
Administrative Officer. 
[FR Doc. 91-8586 Filed 48-01; 3:54 pm] 
BILLING CODE 4410-01-M 


NATIONAL CREDIT UNION 
ADMINISTRATION 
TIME AND DATE: 9:30 a.m., Tuesday, April 
16, 1991. 
PLACE: Filene Board Room, 7th Floor, 
1776 G Street NW., Washington, DC 
20456. 
STaTus: Closed. 
MATTERS TO BE CONSIDERED: 

1. Approval of Minutes of Previous Closed 
Meetings. 
2. Administrative Action under Section 206 
of the Federal Credit Union Act. Closed 
= to exemptions (8), (9)(A)(ii), and 
(9)(B). 

3. Regional Staffing Allocations. Closed 
pursuant to exemption (2). 
FOR MORE INFORMATION CONTACT: Becky 
Baker, Secretary of the Board, 
Telephone (202) 682-9600. 
Becky Baker, 
Secretary of the Board. 
[FR Doc. 91-8584 Filed 4-8-01; 1:56 pm] 
BILLING CODE 75354-01-M 
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NATIONAL TRANSPORTATION SAFETY 
BOARD 


‘TIME AND DATE: 9:30 a.m., Tuesday, April 
16, 1991. 


PLACE: Board Room, Eighth Floor, 800 
Independence Avenue, SW., 
Washington, DC. 20594. 

Status: The first item is open to the 
public. The last two items are closed 
under Exemption 10 of the Government 
in Sunshine Act. 

MATTERS TO BE CONSIDERED: 

1. Marine Accident Report: Capsizing and 
Sinking of the U.S. Liftboat AVCO V, Gulf of 
Mexico, July 31, 1989. 

2. Opinion and Order: Petition of 
Mashburn, Docket SM-3583; disposition of 
Administrator’s appeal. 

8. Opinion and Order: Administrator v. 
Windle, Docket SE-0163; disposition of 
Administrator’s appeal. 


NEWS MEDIA CONTRACT: 382-6600. 
FOR MORE INFORMATION CONTACT: Bea 
Hardesty, (202) 382-6525. 

Dated: April 5, 1991 
Bea Hardesty, 
Federal Register Liaison Officer. 
[FR Doc. 91-8587 Filed 4-8-01; 3:54 pm] 
BILLING COCE 7533-01-M 
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ACTION: Notice of holders of Certificates 
of Adequacy. 


SUMMARY: This document publishes lists 


of all U.S. ports and terminals holding 
valid Certificates of Adequacy (COAs) 
issued as evidence that their facilities 
meet the requirements of Annexes I, Il 
and V of the 1978 Protocol to the 
International Convention for the 
Prevention of Pollution from Ships 
(MARPOL 73/78). These lists themselves 
meet the requirements of the Act to 
Prevent Pollution from Ships (the Act) 
and of regulations issued under it, to aid 
owners, operators, and agents of ships 
in location ports and terminals with 
facilities capable of accepting residues 
and mixtures containing oil or noxious 
liquid substances (NLSs), or of accepting 
=> from seagoing ships. The Coast 

Guard expects that ships’ readier access 
to these facilities will reduce their 
discharges of cil, NLSs, and garbage into 
the waters. 


EFFECTIVE DATE: This notice is effective 
on April 10, 1991. The lists in this notice 
include all COAs issued and effective as 
of September 24, 1990. 
FOR FURTHER INFORMATION CONTACT: 
Lieutenant (Junior Grade) Kelly Hoyle, 
Marine Environmental Protection 
Division (G—-MEP), (202) 267-0518, 
SUPPLEMENTARY INFORMATION: Table I, 
published below, consists in a list of 
ports and terminals holding valid COAs 
issued under 33 CFR part 158, Subpart B 
(Criteria for Reception Facilities: 
Residues and Mixtures Containing Oil). 
The list provides the names, locations, 
telephone numbers, and quantities of 
oily wastes that they can accept. The 
ports and terminals that have “O” 
entered under the column “Daily 
Capacity of Reception Facility” are 
small facilities in remote, rugged areas 
that receive only a few ships operating 
in a dedicated trade. To comply with the 
intent of MARPOL 73/78 and of the 
regulations, ships visiting these ports 
and terminals have agreed to discharge 
their oily waste at others, where 
adequate facilities are available. 

Table Il, published below after Table 
I, consists in a list of ports and 
holding valid COAs issued under 33 
CFR part 158, Subpart C (Criteria for 
Certifying That a Port's or Terminal’s 


Facilities Are Adequate for Receiving 
NLS Residue). The list provides the 
names, locations, telephone numbers, 
and quantities of various categories of 
NLS waste that they can accept. (A list 
relating names of cargoes to, among 
other things, their Pollution Categories 
under annex II appears in 46 CFR part 
153, table I.) The ports and terminals 
that have no amounts entered under the 
column “Daily Capacity,” receive only 
ships that do not require any 
prewashing of their cargo tanks. They 
can reduce back-pressure to below 1 
BAR, to facilitate stripping of cargo 
tanks, but cannot accept NLS waste. 
Table Ill, published below after Table 
Il, consists in a list of ports and 
terminals holding valid COAs issued 
under 33 CFR part 158, Subpart D 
(Criteria for Adequacy of Reception 
Facilities: Garbage). The list provides 
the names, locations, and telephone 
numbers of the facilities. i 
Definitions of the terms used in these 
lists appear in 33 CFR 158.120. 
Dated: April 3, 1991. 
J.D. Sipes, 
Rear Admiral, U.S. Coast Guard, Chief, Office 


of Marine Safety, Security and Environmental 
Protection. 
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TABLE 1.—ANNEX I—RECEPTION FACILITIES, 24 SEPTEMBER 1990—Continued 


Terminal name Area/phone 
rangi om 


907-586-5255 
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907-465-3946 
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TABLE |.—ANNEX I—RECEPTION FACILITIES, 24 SEPTEMBER 1990—Continued 


213-437-3521 
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TABLE |.—ANNEX I—RECEPTION FACILITIES, 24 SEPTEMBER 1990—Continued 


City of St. Petersburg Cruise Port ...........-.cs- 
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203-344-4317 


813-722-7727 
813-722-7727 
904-763-8471 
904-436-4270 
813-893-7654 
813-803-7654 
813-893-7654 


a 


», |e 


SoosShSESean 


ByR cuBcookded 


—_ 


g 
‘t 


all 





Federal Register / Vol. 56, No. 69 / Wednesday, April 10, 1991 / Notices 


TABLE |.—ANNEX I—RECEPTION FACILITIES, 24 SEPTEMBER 1990—Continued 
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TABLE I.—ANNEX I—RECEPTION FACILITIES, 24 SEPTEMBER 1990—Continued 
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TABLE !.—ANNEX I—RECEPTION FACILITIES, 24 SEPTEMBER 1990—Continued 


MA.....00-0 


E 


fie 


fit 


617-897-0031 
617-096-8271 
617-097-4534 
603-431-1000 
617-471-4200 
617-773-2500 
617-417-9100 
617. 

617-289-4201 
617-884-7570 
617-289-2102 
617-744-5540 
617-884-7570 


Lu 


SESSSSSSSSS 


SSSSSSSoVSsssssssssss 


628 
575 
615 
108 
2,579 
11,067 
119 
1,820 
1,075 
583 
154 
327 
58 
49 
58 
113 
636.6 
660 
686 
959 
305 
305 
305 
305 
0 
305 
305 
305 
305 
305 
197 
120 





i S seeeese & 8 se segegnee S SS8seeege | see-sssge | (5§ | | SSS8 | 
: : 
a ee ee ny aT 
z 

air GSRRRRgRRRARARADSST a geanagegggegaeg*aannaRgeceeey E3e 

+ sai ana ; 
dt i 


5 


it 


il He it 
Lee IN ae | 


HLTEEEELY hice te ccunHARRRREAREO UT Gtiee NRRHUAHTAA adn 


ddd 


SS SSS SS ssssessS PPP PeoS Sooo ess ssESSE33333 23322232223223322222232 
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TABLE |.—ANNEX I—RECEPTION FACILITIES, 24 SEPTEMBER 1990—Continued 
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TABLE |.—ANNEX I—RECEPTION FACILITIES, 24 SEPTEMBER 1990—Continued 
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TASLE |.—ANNEX I—RECEPTION FACILITIES, 24 SEPTEMBER 1990—Continued 
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TABLE |.—ANNEX I—RECEPTION FACILITIES, 24 SEPTEMBER 1990—Continued 
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TABLE |.—ANNEX I—RECEPTION FACILITIES, 24 SEPTEMBER 1990—Continued 
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TABLE Il.—ANNEX II—RECEPTION Faciuities, 24 SEPTEMBER 1990—Continued 
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TABLE IIl_—ANNEX V TO MARPOL 73/78 CERTIFICATES oF ADEQUACY, SEPTEMBER 24, 1990 
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TABLE II|_—ANNeEX V TO. MARPOL 73/78 CERTIFICATES OF ADEQUACY, SEPTEMBER 24, 1990-—Continued 
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TABLE lit.—ANNEX V TO MARPOL 73/78 CERTIFICATES OF ADEQUACY, SEPTEMBER 24, 1990—Continued 
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DEPARTMENT OF THE INTERIOR 


Joint Tribal/BiA/DOI Advisory Task 
Force on Bureau of indian Affairs 
Reorganization, Public Meeting 
AGENCY: Department of the Intericoz. 
ACTION: Notice. 


SUMMARY: Pursuant to Public Law 101- 


512, the Office of the Assistant 
Secretary—Indian Affairs is announcing 
the forthcoming Oklahoma City, 
Oklahoma, meeting of the Joint Tribal/ 
BIA/DOI Advisory Task Force on 
Bureau of Indian Affairs Reorganization 
(Task Force). 

DATES, TIMES AND PLACE: April 23, 24, 
and 25, 1991; 9 a.m. to 5:30 p.m. daily; 


The Seasons Inn, 100 Waterwood 
Parkway, Edmond, Oklahoma. The 
meetings of the Task Force are open to 
the public. 


FOR FURTHER INFORMATION CONTACT: 
Additional information concerning the 
meeting of the Joint Tribal/BIA/DOI 
Advisory Task Force on Bureau of 
Indian Affairs Reorganization may be 
obtained by contacting Ms. Veronica 
Murdock, Designated Federal Officer, at 
(202) 208-4173. 


AGENDA: The Joint Tribal/BIA/DOI 
Advisory Task Force on Bureau of 
Indian Affairs Reorganization will 
discuss the proposed structure and 
organizational principles developed by 
the Other Issues Work Group; the 


14595 


Bureau's budgetary process 
modifications proposed by the IPS Work 
Group; and the structure and 
organizational concepts developed by 
the Education Work Group. It will also 
discuss the initial draft and develop the 
final version of the status report to be 
presented to the Secretary of the Interior 
and the Congressional Appropriations 
Committees. Summary minutes of the 
meeting will be made available upon 
request from the contact person. 

Dated: April 5, 1991. 
Eddie F. Brown, 
Assistant Secretary—Indian Affairs. 
[FR Doc. 91-8411 Filed 4-9-91; 8:45 am] 
BILLING CODE 4310-02-44 
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DEPARTMENT OF DEFENSE 
Corps of Engineere, Department of 
the Army 


33 CFR Part 330 


Proposal To Amend Nationwide Permit 
Regulations and Issue, 
Reissue, and Modify Nationwide 
Permits 


AGENCY: U.S. Army Corps of Engineers, 
DOD. 


ACTION: Proposed rule. 


summary: The Corps of Engineers 


proposes to amend its nationwide 
permit program regulations presently 
codified as 33 CFR part 330. The 
amendments are intended to simplify 
and clarify the nationwide permit 
program and to reduce the effort 
expended in regulating activities with 
minimal impacts. 


The Corps also proposes to reissue the 
existing nationwide permits, to issue 13 
new nationwide permits, and to add 
new conditions to all of the nationwide 
permits. The Corps is also proposing to 
modify some of the existing nationwide 
permits. The public is invited to provide 
comments on these proposals and is 
being given the opportunity to request a 
public hearing on the nationwide 
permits. 

DATES: Comments must be received on 
or before June 10, 1991. 

aDorESssES: Comments should be 
submitted in writing to: The Chief of 
Engineers, U.S. Army Corps of 
Engineers, ATTN: CECW-OR, 
Washington, DC 20314-1600. Comments 
will be available for examination at the 
Office of the Chief of Engineers, room 
6225, Pulaski Building, 20 Massachusetts 
Avenue NW, Washington, DC. 

FOR FURTHER INFORMATION CONTACT: 
Mr. Sam Collinson or Mr. John Studt at 
(202) 272-1782. 

SUPPLEMENTARY INFORMATION: 


Substantive Changes 


The Corps proposes to restructure the 

regulations governing the nationwide 
t (NWP) program. These changes 

would allow the district engineer (DE) to 
assert a discretionary authority to 

modify, suspend, or revoke NWPs for 
individual activities; broaden the basis 
for asserting discretionary authority to 
include all public interest factors; 
provide that the DE require an 
individual permit whenever he 
determines an activity would have more 
than minimal adverse impact on the 
aquatic environment; and, modify the 
predischarge notification (PDN) process 
required by some NWPs. 


The Corps also proposes to reissue the 
existing NWP3; to issue 13 new NWPs; 
to modify some of the existing NWPs; to 
convert the best management practices 
(BMPs) to permit conditions to increase 
their enforceability; and, to clarify 
recurring questions about the 
applicability of some of the NWPs to 
certain situations. 


Why Revisions Are Being Proposed 

The Corps is amending its NWP 
regulations to reduce the effort 
expended in regulating activities with 
minimal impacts and to simplify and 
clarify the NWP program. Simplifying 
and clarifying the regulations will 
provide for more effective and efficient 
administration of the NWP program and 
for a more knowledgeable public. 

The proposed changes respond to 
complaints from our field staff and the 
public that the NWP program has 
become overly confusing and unduly 
burdensome. The PDN process for NWP 
26, in particular, has become so 
burdensome as to essentially preclude 
the utility of that NWP in some areas. 
Some changes to the program, 
particularly eliminating the existing PDN 
process are relevant to the terms of the 
National Wildlife Federation, et al. v. 
Marsh consent agreement. 


Part 330—General 


We propose to rename part 330 from 
“Nationwide Permits” to “Nationwide 
Permit Program.” This Part will contain 
policies for administration of the NWP 

and the procedures the Corps 
must follow for issuing, modifying, 
suspending, or revoking NWPs and 
authorizations. 

Section 330.1 Purpose and Policy: We 
propose to revise this section for greater 
clarity. We have also expanded the 
discussion of existing pelicy and added 
discussions concerning “Discretionary 
Authority,” “Notifications,” and 
“Individual Applications.” We note in 
this section that the NWPs and 
conditions currently in effect, including 
the best management practices at 33 
CFR 330.6, will remain in effect until 
they expire or are modified or revoked 
in accordance with applicable 
procedures. 

Section 330.2 Definitions: In this 
section we define the terms “nationwide 
permit,” “authorization,” “isolated 
waters,” “filled area,” “currently 
serviceable,” “single and complete 
project,” “special aquatic sites,” and 
“terms and conditions.” We have 
modified the definition of discretionary 
authority to be consistent with the 
proposed change to discretionary 
authority at 33 CFR 330.4(e). 
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Section 330.3 Activities occurring 
before certain dates: We do not propose 
any substantive changes to this section. 
This section will continue to provide 


_ information on those activities permitted 


by NWPs issued on July 19, 1977. 

Section 330.4 Conditions, Limitations 
and Restrictions: This section currently 
contains information on public notice 
procedures for NWPs. This information 
would be moved to Section 330.5 with 
other NWP procedures. Section 330.4 
will now contain information on the 
conditions, limitations, and restrictions 
applying to NWPs. Much of this 
information is currently published at 33 
CFR 330.8, 330.9, and 330.10. 

Section 330.4(a): This paragraph 
provides a general introduction to 
section 330.4. 

Section 330.4(b): This paragraph is 
currently located at 33 CFR 330.5(c). We 
have not proposed any substantive 

to this paragraph. 

Sections 330.4 (c) and (d): These 
paragraphs contain the information and 
procedures on state 401 water quality 
certifications and coastal zone 
management consistency determinations 
for the NWPs, now Iccated at 33 CPR 
330.9 and 330.10. We have reorganized 
these paragraphs to make them more 
understandable. We have deleted from 
the regulations the list of the NWP 
activities which require 401 water 
quality certification. This list appears 
with the discussion of the proposed 
NWPs later in this Preamble. 

Section 330.4(e): This paragraph 
contains a discussion of the 
discretionary authority of division and 
district engineers. This subject is 
currently covered at 33 CFR 330.8. As 


’ part of the National Wildlife Federation 


v. Marsh consent agreement, 
discretionary authority is currently 
vested in the division engineer level. 
However, we are proposing to change it 
to the DE for specific activities because 
a recent survey of Corps district offices 
showed that division engineers have 
agreed with DE recommendations for 
discretionary authority about 95% of the 
time. Giving the DE discretionary 
authority to require individual permits 
would also provide for more timely 
decisions, since a major coordination 
step would be eliminated. Under the 
proposed rule, the DE would be 
authorized to assert discretionary 
authority over individual activities 
otherwise meeting the terms and 
conditions of a NWP. DEs would also 
have a discretionary authority to modify 
NWPs for specific activities by requiring 
special conditions on a case-by-case 
basis. Also, we would change the 
language to make it mandatory that DEs 
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require individual permits whenever 
they determine that the individual 
actions proposed to be covered by NWP 
would have more than minimal 
individual or cumulative adverse 
impacts on the aquatic environment. 
This would provide for more uniformity 
among districts. Discretionary authority 
to add conditions on a regional basis, 
for certain types of activities, for 
specific types of waters, or for specific 
geographic areas would remain with the 
division engineer. In addition we 
propose to increase the factors that the 
DE may consider with respect to his 
discretionary authority, now limited to 
only “concerns for the aquatic 
environment as expressed in the 
guidelines published by EPA pursuant to 
section 404(b)(1),” by adding all factors 
of the public interest. 

Section 330.4(f): This paragraph 
outlines procedures to be followed when 
the DE determines that an activity 
meeting the terms of a NWP may affect 
an endangered or threatened species or 
their critical habitat as identified under 
the Endangered Species Act (ESA). 
Federal permittees will follow their own 
procedures to comply with the ESA. 
While the Federal permittee’s 
procedures will normally satisfy the 
ESA, this does not remove the Corps 
responsibility to ensure that the Federal 
permittee’s action also satisfies the 
Corps responsibilities under the ESA. 
This paragraph informs prospective 
permittees that they may contact the 
U.S. Fish and Wildlife Service or 
National Marine Fisheries Service for 
information concerning the presence of 
threatened or endangered species or 
their critical habitat. 

Section 330.4(g): This paragraph 
outlines procedures to be followed when 
an activity meeting the terms of a NWP 
is identified as having the potential for 
adversely affecting historic properties 
listed or eligible for listing on the 
National Register of Historic Places. 
Federal permittees will follow their own 
procedures to comply with section 106 of 
the National Historic Preservation Act. 
While the Federal permittee’s 
procedures will normally satisfy the 
NHPA, this doesnot remove the Corps 
responsibility to ensure that the Federal 
permittee’s action also satisfies the 
Corps responsibilities under the NHPA. 

Section 330.5: Issuing, Modifying, 
Suspending or Revoking Nationwide 
Permits and Authorizations: This section 
presently contains the NWPs and 
conditions. The NWPs and conditions 
are published separately in appendix A. 
We propose that section 330.5 contain 
the procedures the Chief of Engineers 
will follow when issuing, modifying, 


suspending, or revoking NWPs and the 
procedures division or district engineers 
will follow for asserting discretionary 
authority. These procedures reflect the 
change allowing DEs to exercise 
discretionary authority for specific 
projects. Applicable information 
previously at 33 CFR 330.4, 33 CFR 
330.5(d), and 33 CFR 330.8, would be 
relocated to this section. The procedures 
DEs will follow incorporate the relevant 
portions of 33 CFR 325.7 regarding 
coordination with the permittee and due 
process provisions. 

Section 330.6 Authorization by 
nationwide permit: This section 
presently contains the Best Management 
Practices associated with NWPs. The 
regulations for verification of NWPs, 
now located at 33 CFR 330.11, and 
expiration of NWPs, now located at 33 
CFR 330.12, would be relocated to 
paragraphs 330.6 (a) and (b) 
respectively. We have made minor 
changes to remain consistent with other 
proposed changes. 

Section 330.6(c): This paragraph 
clarifies that NWPs can be combined in 
cases where two or more activities of 
the same project each qualify for a 
NWP. For example, a project that 
includes both streambank stabilization 
and a minor road crossing could be 
authorized under NWPs 13 and 14, 
provided the terms and conditions of 
those authorizations are met. Similarly, 
a project occurring in headwaters that 
involves a minor road crossing fill and 
other filled areas of up to ten acres (not 
including the fill required for the road 
crossing), could be authorized by a 
combination of NWPs 14 and 26, 
provided the terms and conditions of 
those NWPs are met. As with any NWP 
authorization, the combined impacts of 
the activities must be minimal. 

Section 330.6(d): This new paragraph 
clarifies that it may be appropriate, in 
some cases, to allow independent parts 
of a larger project to proceed under a 
NWP while the DE evaluates an 
application for an individual permit for 
the rest of the project. However, the 
portions meeting the terms and 
conditions of the NWPs must be able to 
function or meet their purpose without 
the portion requiring an individual 
permit. In cases where the NWP activity 
cannot function independently or meet 
its purpose without the total project, the 
NWPs do not apply and all portions of 
the project requiring a Department of the 
Army permit must be evaluated as an 
individual permit. This paragraph also 
provides that the individual permit 
documentation should discuss the 
environmental impacts of the entire 
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project, including portions authorized by 
the individual permit and NWPs. 

Appendix A—Nationwide Permits and 
Conditions: We propose to move the 
optional nationwide permits and 
conditions from 33 CFR 330.5(a) and (b) 
to a new Appendix A. We also — 
to reissue the 26 existing nationwi 
permits, some with modifications, and to 
issue 13 new nationwide permits. In 
addition, we propose to add the existing 
best management practices now found 
at 33 CFR 330.6 as conditions to the 
nationwide permits and to add two new 
conditions. 

Nationwide permits (NWPs) are a 
type of general permit issued by the 
Chief of Engineers and designed to 
regulate certain activities having 
minimal impacts, in a manner entailing 
little, if any, delay or paperwork. If the 
project does not comply with the terms 
and conditions of the NWP and can not 
be or is not modified to comply with the 
terms and conditions of the NWP, then 
the proposed project is not authorized 
by NWP but may be evaluated for 
authorization under a regional general 
or individual permit. These nationwide 
permits are proposed, issued, modified, 
reissued (extended) and revoked from 
time to time by publication in the 
Federal Register. Proposed new NWPs 
or modification to or reissuance of 
existing NWPs will be adopted only 
after public comment, the opportunity to 
request a public hearing, and a finding 
of compliance with applicable 
standards. The Corps will give full 
consideration to all comments received 
prior to reaching a final decision. 

We propose, upon the expiration of 
the NWPs in five years from their 
effective date, to remove appendix A 
from the CFR and issue the NWPs 
separately from the regulations 
governing their use. In this way, 
issuance of the NWPs will follow 
procedures similar to those for 
individual and regional general permits. 
The proposed issuance, reissuance, 
modification, and revocation of NWPs 
would be published in the Federal 
Register concurrent with regional public 
notices issued by district engineers, to 
solicit comments and to — the 
opportunity to request a public hearing. 
iaauete would be included in the 
administrative record, and substantive 
comments addressed in a decision 
document for each NWP. The final 
decisions on the NWPs will be 
announced by publication in the Federal 
Register concurrent with regional public 
notices issued by district engineers. 

All the changes taken together should 
result in an overall increase in 
protection of the aquatic environment 
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process with a notification to the DE 
eee 
discharge. This would replace 
the required coordination with Fe Federal 


adverse impacts on aquatic resources. 
Proposals that have more than minimal 
adverse impacts will not be authorized 
by the NWP unless the 

permittee elects to propose mitigation so 
that the impacts would be minimal. The 
proposed changes would also lower the 
decision level regarding applicability of 
the NWPs 7, 17, 21, and 26 from the 


addition, we are the basis for 
asserting discretionary from 
concerns for the aquatic environment 
based on the section 404(b)(1) 
Guidelines to factors of the public 
interest. Presently, in over half of the 


regional conditions or required 

pe omen "tains 
eee area, 

a statewide basis. These are based on 

local concerns which differ across the 

country. We expect that, based on 

experience gained since the NWPs were 

issued in 1986, there will be an increase 

in regional conditions to reflect local 


concerns. We believe that these changes - 


to the discretionary authority will make 
it easier for division and district 
engineers to exercise discretionary 
authority to enhance environmental 
protection without increasing the 
— ania the public or on 
rps tory resources. 

The for a charge 
notification (PDN) would be added to 
several NWPs where we feel there may 
be a potential for some activities 
authorized by the NWP to have more 
than adverse impacts on the 
aquatic environment or aspects of the 
public interest. The PDN will allow the 
DE to review the proposed activity to 
ensure that the activity will not have 
more than minimal adverse impacts and 
that it will comply with the terms and 
conditions of the NWP. If an activity 
will have more than minimal adverse 
impacts the DE will either add case 
specific conditions so that the on 
will be minimal or instruct 

prospective os that = activity is 

not authorized by NWP and provide 
information on the procedures to seek 
authorization under regional general or 
individual permit. In some cases the 
permittee must submit a delineation of 
special aquatic sites. In addition, the 
prospective permittee may submit a 
mitigation or restoration plan. In such 
cases, the DE will determine if the 
proposed mitigation or restoration plan 
is acceptable or if additional mitigation 
or other measures would be necessary 
so that impacts would be minimal. 


Mitigation Options 
The activities authorized by 


In 
addition, district and division engineers 
can impose additional conditions, 
including mitigation, to ensure that 
activities authorized by NWPs have 
minimal impacts. The Council on 
Environmental! Quality has defined 


mitigation in its regulations at 40 CFR 
1508.20 to include im 


a requirement 
DEs require mitigation of losses of 
special aquatic sites for those NWPs 
which have the most potential for more 
than minimal losses of special aquatic 
sites. The Corps is considering 2 options 
and is requesting public comment on 


Option 1 


Peete sevtivedbes 18, 21, 23, 38, and 
a predischarge notification would be 

ane for discharges of dredged or fill 
material that cause the loss of special 
aquatic sites, including wetlands, and 
for NWP 26 discharges that cause the 
loss of 1 to 10 acres of water of the 
United States. The predischarge 
notification must include the = 
proposed mitigation. The DE would 
determine the level of mitigation and 
require that level of mitigation up to a 
limit of the lost functional cal 
value based on what is appropriate and 
practicable. The DE would allow the 
activity to proceed if all appropriate & 
practicable mitigation is agreed to 
unless the ee = an 
considering the mitigation, pacts 
remain more than minimal or the DE 
exercises discretionary authority for 
some other reason. 


Opticn 2 


This option would also include for 

NWPs 14, 15, 17, 18, 21, 23, 38, and 39 a 
notification that would be 

required for discharges of dredged or fill 
material that cause the loss of special 
aquatic sites and for NWP 26 
that cause the loss of 1 to 10 acres of a 
water of the United States. The DE 
would review the predischarge 
notification and determine whether the 


permittee must either submit a 
mitigation plan or an individual permit 


ttee 
may, at his/her option, submit a 
proposed mitigation plan with the 
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predischarge notification to 
process. The DE would allow the 
activity to proceed under the relevant 


the proposed new NWPs 
such as the coe NWP for boat 
launching ramps, are for activities that 


erefore, good candida 
NWPs due to their broad eis 
applicability and minimal impacts. We 
have defined the terms of these NWPs 
to reflect those of the regional GPs as 
much as possible without overly 
restricting their utility. 

The NWPs at 33 CFR 330.5 (a)(7), (15), 
(17), and (21) cover activities that are 
adequately regulated by other federal 
regulatory programs that place 
constraints on these activities that 
should have the effect of minimizing 
adverse impacts on the aquatic 
environment. These NWPs will require 
the permittee to notify the DE 30 days 
prior to discharge. The notification 
requirement, the DE’s discretionary 
authority, and the requirement that the 
DE not authorize activities by NWP 
when he determines that a specific 
activity would have more than minimal 
adverse impacts on the aquatic 
environment will ensure that activities 
authorized under the NWPs would not 
have more than minimal adverse 
individual or cumulative impacts. 
Paragraph 101(f) of the Clean Water Act 
states, “It is the national policy that to 
the maximum extent possible the 
procedures utilized for implementing 
this Act shall encourage the drastic 
minimization of paperwork and 
interagency decision procedures, and 
the best use of available manpower and 
funds, so as to prevent needless 
duplication and unnecessary delays at 
all levels of government.” 

The NWPs are proposed under the 
authority of section 10 of the Rivers and 
Harbors Act of 1899, section 404 of the 
Clean Water Act, and section 103 of the 
Marine Protection, Research, and 
Sanctuaries Act. Relevant authorities 
are enclosed in parentheses after each 
NWP. Issuance of the NWPs is in 
accordance with the procedures in 33 
CFR part 330. 

To qualify for NWP authorization, the 
activities must meet the terms and 
conditions of the NWPs. DEs have the 
authority to determine if an activity 
complies with the terms and conditions 
of a NWP. In addition, NWPs do not 
obviate the need to obtain other Federal, 
state or local authorizations required by 
law; NWPs do not grant any property 


rights or exclusive privileges; NWPs do 
not authorize any injury to the property 
or rights of others; and, NWPs do not 
authorize interference with any existing 
or proposed Federal project. 
Furthermore, NWPs do not authorize 
discharges that EPA has prohibited or 
restricted under section 404(c) of the 
Clean Water Act; nor for activities that 
are integrally related to a project, 
portions of which require an individual 
permit (See proposed 33 CFR 330.6(d)); 
nor for activities for which the DE has 
denied a permit. 


Discretionary Authority 


Concurrent with this Federal Register 
notice district engineers are issuing local 
public notices. In addition to the NWP 
conditions being proposed by the Chief 
of Engineers, the division and district 
engineers may propose regional 
conditions or propose revocation of 
NWP authorization for some of or 
portions of the NWPs. Regional 
conditions may also be required by state 
section 401 water quality certification or 
for state coastal zone consistency. 
Comments on this Federal Register 
notice should address national concerns 
and the NWPs themselves. Comments 
on regional issues and regional 
conditions should be sent to the 
appropriate district engineer as 
indicated below. 


Alabama 
Mobile District Engineer, ATTN 
CESAM-O) 


P-S, P.O. Box 2288, Mobile, 
AL 36628-0001. 


Alaska 


Alaska District Engineer, ATTN: 
CENPA-CO-R, P.O. Box 898, 
Anchorage, AK 99506-0898. 


Arizona 


Los Angeles District Engineer, ATTN: 
CESPL-CO-R, P.O. Box 2711, Los 
Angeles, CA 90053-2325. 


Arkansas 


Little Rock District Engineer, ATTN: 
CESWL-CO-P, P.O. Box 867, Little Rock, 
AR 72203-0867. 


California 
Sacramento District Engineer, ATTN: 


CESPK-CO-O, 650 Capitol Mall, 
Sacramento, CA 95814-4794. 


Colorado 


Albuquerque District Engineer, ATTN: 
CESWA-CO-R, P.O. Box 1580, 
Albuquerque, NM 87103-1580. 
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Connecticut 

New England Division Engineer, 
ATTN: CENED-OD-R, 424 = 
Road, Waltham, MA 02254-01 


Delaware 


Philadelphia District Engineer, ATTN: 
CENAP-OP-R, U.S. Custom House, 2nd 
and Chestnut Street, Philadelphia, PA 
19106-2991. 


Florida 
Jacksonville District Engineer, ATTN: 


CESAJ-RD, P.O. Box 4970, Jacksonville, 
FL 32232-0019. 


Georgia 
Savannah District Engineer, ATTN: 


CESAS-OP-F, P.O. Box 889, Savannah, 
GA 31402-0889. 


Hawaii 
Honolulu District Engineer, ATTN: 
CEPDO-CO-O 


, Building 230 Fort 
Shafter, Honolulu, HI 96858-5440. 


Idaho 


Walla Walla District Engineer, ATTN: 
CENPW-OP-RF, Building 602, City- 
County Airport, Walla Walla, WA 
99362-0265. 


Illinois 

Rock Island District Engineer, ATTN: 
CENCR-OD-S, Clock Tower Building, 
Rock Island, IL 61201-2004. 
Indiana 


Louisville District Engineer, ATTN: 
CEORL-OR-F, P.O. Box 59, Louisville, 
KY 40201-0059. 


Iowa 


Rock Island District Engineer, ATTN: 
CENCR-OD-S, Clock Tower Building, 
Rock Island, IL 61201-2004. 


Kansas 


Kansas City District Engineer, ATTN: 
CEMRK-OD-P, 700 Federal Building, 601 
E. 12th Street, Kansas City, MO 64106- 
2896. 


Kentucky 


Louisville District Engineer, ATTN: 
CEORL-OR-F, P.O. Box 59, Louisville, 
KY 40201-0059. 


Louisiana 
New Orleans District Engineer, ATTN: 
CELMN-O 


D-S, P.O. Box 60267, New 
Orleans, LA 70160-0267. 


Maine 
New England Division Engineer, 


ATTN: CENED-OD-R, 424 Trapelo 
Road, Waltham, MA 02254-0149. 
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. TIN: 
CENCE-CO-L, P.O. Box 1027, Detroit, 
MI 48231-1027. 
Minnesota 
St. Paul District Engineer, ATTN: 


Omaha District Engineer, ATTN: 
CEMRO-OP-R, P.O. Box 5, Omaha, NE 
68101-0005. 


Nevada 


Sacramento District Engineer, ATTN: 
CESPK-CO-O, 650 Capitol Mall, 


New England Division Engineer, 
ATTN: CENED-OD-R, 424 Trapelo 
Road, Waltham, MA 02254-0149. 


New Jersey 


Philadelphia District Engineer, ATTN: 
CENAP-OP-R, U.S. Custom House, 2nd 
and Chestnut Street, Philadelphia, PA 
19106-2991. 


New Mexico 


Albuquerque District a ATTN: 


CESWA-CO-R, P.O. Box 
Albuquerque, NM ieee 


New York 


New York District Engineer, ATTN: 
CENAN-OP-R, 26 Federal Plaza, New 


North Carolina 

Witmington District Engineer, ATTN: 
CESAW-CO-E, P.O. Box 1890, 
Wilmington, NC 28402-1690. 
North Dakota 

Omaha District 


Engineer, A’ 
CEMRO-OP-H. P.O. Box 5: Omabe, NE 
68101-0005. 


Ohio 

Huntington District Engineer, ATTN: 
CEORH-OR-F, 502 8th Street, 
Huntington, WV 25701-2070. 
Oklahoma 

Tulsa District Engineer, ATTN: 


CESWT-OD-RF, P.O. Box 61, Tulsa, OK 
74121-0061. 


Oregon 

Portland District Engineer, ATTN: 
CENPP-PL-R, P.O. Box 2946, Portland, 
OR 97208-2946. 
Pennsylvania 

Baltimore District Engineer, ATTN: 
CENAB-OP-R, P.O. Box 1715, Baltimore, 
MD 21203-1715. 
Rhode Island 

New England Division Engineer, 
ATTN: CENED-OD-R, 424 Trapelo 
Road, Waltham, MA 02254-0149. 


South Carolina 


Charleston District Engineer, ATTN: 
CESAC-CO-P, P.O. Box 919, Charleston, 
SC 29402-0919. 

South Dakota 


Omaha District Engineer, ATTN: 
CEMRO-OP-R, P.O. Box 5, Omaha, NE 
86101-0005. 

Tennessee 

Nashville District Engineer, ATTN: 
CEORN-OR-F, P.O. Box 1070, Nashville, 
TN 37202-1070. 

Texas 

Ft. Worth District Engineer, ATTN: 
CESWF-OD.-O, P.O. Box 17300, Ft. 
Worth, TX 76102-0300. 

Utah 

Sacramento District Engineer, 
CESPK-CO-O, 650 Capitol Mall, 
Sacramento, CA 95814-4794. 


Vermont 


ATTN: 


Road, Waitham, MA 02254-0149. 


Virginia 

Norfolk District Engineer, ATTN: 
CENAO-OP-?, 803 Front Street, 
Norfolk, VA 23510-1096 


St. Paul District Engineer, ATTN: 
CENCS-CO-R, 1421 USPO & Custom 
House, St. Paul, MN 55101-9808. 
Wyoming 

Omaha District Engineer, ATTN: 
CEMRO-OP-R, P.O. Box 5, Omaha, NE 
68101-0005. 

District of Columbia 


Baltimore District Engineer, ATTN: 
CENAB-OP-R, P.O. Box 1715, Baltimore, 
MD 21203-1715. 


Pacific Territories 


Puerto Rico & Virgin IS 


Jacksonville District Engineer, ATTN: 
CESAJ-RD, P.O. Box 4970, Jacksonville, 
FL 32232-0019. 


State Certification of Nationwide 
Permits 


State water quality certification 


may result in a 
ee 
approved Coastal Zone Management 
Plan must concur with the 
determination that activities authorized 
by NWPs which are within, or may 
affect land or water uses in, the state's 
coastal zone are consistent with the 
state Coastal Zone Management Plan. 
The Corps believes that, in general, 
the activities authorized by the NWPs 
will not violate state water quality 
standards and will be consistent with 
state Coastal Zone Management Plans. 


activities that would be routinely 


individual permits. The 
that in some states 
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with the states to develop such 
conditions when necessary. 

This Federal Register notice of these 
vihesion hvlle chute rant seate 

states for 401 water 

quality certifications and the Corps 
determination of coastal zone 
management consistency, where 
applicable. In some states it may be 
necessary to add regional conditions to 
address state water quality standards or 
to be consistent with state Coastal Zone 
Plans. The states should consider 
issuance, denial or waiver of 
certification of NWPs (new and 
under section 401 of the en 
Act and consider 
disagreeing with ear Coastal Zone 
Management consistency determination 
under section 307 of the Coastal Zone 


ppropriate state agencies, request that 
each state submit its final position on 
the 401 water quality tion and 
CZMA for each of the 
NWPs. Each state will be given a 
minimum of 60 days to submit its 
positions. If a state fails to provide any 
response to our letter we will presume a 
waiver of the 401 water quality 
certification or presume that the state 
agrees with the Carps consistency 
determination. We have added a 
statement to the 


regulations 
that Federal agencies aadétalor tie 
own procedures for complying with the 


Section 401 water quality certification 
requirements fall into the following 
general categories: 

NWPs numbered 1, 2, 8, 9, 10, 11, 12, 


water quality certification since they 
would authorize activities which, in the 
opinion of the Corps, could not 
reasonably be expected to result in a 
discharge and in the case of NWP 8 is 
seaward of the territorial seas. 

NWPs numbered 3, 4, 5, 6, 7, 13,14, 18, 


20, 21, 22, 23, 27, 30, 32, 33, 36, 37, and 38, - 


involve various activities, some of which 
may result in a discharge and require 
401 water quality certification, and 
others of which do not. State denial of 
401 water quality certification for any 
specific NWP in this category affects 
only those activities which may result in 
a discharge. For those activities not 
involving discharges, the NWP remains 
in effect. 

NWPs numbered 12, 15, 16, 17, 25, 26, 
34, 39, and 40 involve activities which 
would result in discharges and therefore 
401 water quality certification is 
required. 


The Corps CZMA consistency 
determination only applies to NWP 


authorizations for activities that are 
within, or affect land or water uses in, a 
state’s coastal zone. NWP 
authorizations for activities that are not 
within or would not affect a state’s 
coastal zone are not contingent on such 
eee 
If the state denies a 401 water quality 
certification for certain activities within 
that state, then the Corps will deny 
Se eee 


under the nationwide permit. 
See proposed 33 CFR 330.4(c). If a state 


Corps will deny 
authorization for those activities without 
prejudice. Anyone wanting to perform 
such activities must present a 
consistency determination to the 
appropriate state agency. Upon 
concurrence by the state the activity 
would be authorized by the nationwide 
permit. Ses proposed 33 CFR 330.4(d). 


Discussion of Proposed Nationwide 
Permits 


The following is a discussion of our 
reasons for changing existing NWPs or 
proposing new NWPs. If an existing 
NWP is not listed, we are not proposing 
to change it. 

(3) Maintenance: (now 33 CFR 
$30.5(a){3)) We propose to reword this 
NWP to clarify that currently 
serviceable fills or structures recently 
(within the past two years) destroyed by 
storms, fire or other such events, qualify. 
This NWP also allows upgrading the 
structure or fill to current safety 
standards, providing there was no 
substantial change (i.e., no > that 
would result in more than minimal 
impacts) in the adverse environmental 
impacts of the stucture or fill on waters 
of the United States. 

(4) Fish and Wildlife Harvesting, 
Enhancement and Attraction Devices: 
(now 33 CFR 330.5{a}(4)} We propose to 
modify this NWP to include small fish 
attraction devices (not artificial reefs). 
We are seeking comments on whether 
small aquaculture activities should be 
added to this NWP; and if so, how to 
define those small aquaculture activities 
that have minimal impacts. 

(5) Scientific Measurement Devices: 
(now 33 CFR 330.5(a)}(5}). We propose to 
include in this NWP discharges 
associated with construction of small 
weirs and flumes to record water quality 
and velocity. 

(6) Survey Activities: (now 33 CFR 
$30.5(a)(6}} We propose to alert 


potential users of this NWP that 
authorization may also be required 
under section 402 of the Clean Water 
Act for the of drilling muds 
and cuttings. We a to — 
that neither the discharge from 

wells nor any road fills or pads are 
authorized by this 

(7] Ouétfall pitemne (now 33 CFR 
330.5(a}(7}} We propose to clarify that a 
specific exemption under the National 
Pollutant Discharge Elimination System 
(NPDES) would be sufficient to satisfy 
the requirements of the NWP for outfall 
structures. The Water Quality Act of 
1987 exempts stormwater outfalls from 
the requirement to obtain a permit under 
the NPDES on a temporary basis. We 
also propose to clarify that, where the 
permitting authority (the Environmental 
Protection Agency or the state) requires 
certification to be based on a test of the 
actual effluent discharging from the 
plant after construction, the NWP can 
still apply. 

(8) Oi! and Gas Structures: (now 33 
CFR 330.5({a)(8}} We propose to restrict 
this NWP by not allowing its use in 
established danger zones or EPA or 
Corps designated dredged material 
disposal areas. 

(11) Temporary Recreational 
Structures: (now 33 CFR 330.5(a}(11)) 
We propose to expand this NWP to 
cover small, temporary floating docks, 
etc. 

(12) Utility Line Backfill and Bedding: 
(now 33 CFR 330.5{a)(12)) We propose to 
clarify that this NWP does not apply to 
tile or similar drainage works (although 
it does apply to pipes conveying 
drainage collected from another area} 
and that material resulting from trench 
excavation can be sidecast 
into waters of the United States, 
provided there is little or no flow to 
disperse the excavated material. We 
also propose that all exposed slopes and 
streambanks must be stabilized 
immediately on completion of the utility 
line. We have received frequent 
questions from the Corps district offices 
about whether this NWP is restricted to 
crossing-type situations, as in NWP 14. 
There is nothing in the language of the 
NWP to restrict use of this NWP to 
crossings, nor was there any intention to 
do so. Control of adverse impacts on the 
aquatic environment is through the 
requirement to restore the area to its 
preconstruction contours, and the other 
NWP conditions. We also propose that 
in wetlands the top 6” to 12” of the 
trench should generally be backfilled 
with topsoil from the trench. This NWP 
does not authorize temporary 
construction or access which may be 
authorized by NWP 33. 
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(13) Bank Stabilization: (now 33 CFR 
330.5(a)(13)) We propose to clarify that 
the limit of one cubic yard per running 
foot should be computed below the 
plane of ordinary high water; that no 
material could be used in a manner that 
would be eroded by normal or expected 
high flows; and that properly anchored 
trees and treetops may be used in low 
energy areas. The NWP would allow 
bank stabilization activities greater than 
500 linear feet and greater than 1 cubic 
yard per running foot provided that the 
permittee notifies the DE 30 days in 
advance and the DE determines that the 
impacts are minimal and that the bank 
stabilization is necessary. 

(14) Minor Road Crossing: (now 33 
CFR 330.5(a)(14)) We propose to clarify 
this NWP by reorganizing its terms. We 
also propose to authorize the crossing 
(or skirting) of wetlands, ponds, lakes, 
or any water of the United States, even 
where there is no flowing waterbody. 
The original basis for requiring the 
presence of a flowing waterbody (i.e., 
the ordinary high water line) was to 
ensure that there was a genuine need for 
a crossing, and that the permittee could 
not just as easily avoid the wetland and 
use upand portions of his property. 
However, there are many situations 
where there may be no stream or river, 
such as in the case of long, linear 
wetlands, where the landowner may 
have a legitimate need to cross a 
wetland in order to reach upland. The 
proposed “Minimization” condition 
should ensure that this NWP is used 
only where necessary. We also propose 
to eliminate the maximum volume (200 
cubic yards below the plane of OHW) 
limits and change the maximum linear 
limits in wetlands to a cumulative total 
of 200 feet in wetlands. We propose to 
add a restriction that the filled area in 
waters of the United States cannot 
exceed ¥ acre. This should better 
control the extent of individual and 
cumulative impacts resulting from this 
NWP. We also propose to add a 
condition that for discharges in special 
aquatic sites, including wetlands, the 
permittee notify the DE 30 days prior to 
doing the work. If the DE determines the 
impacts are more than minimal, he will 
require an individual permit unless the 
prospective permittee elects to propose 
mitigation so that the impacts would be 
minimal. 


(15) U.S. Coast Guard Approved 
Bridges: (now 33 CFR 330.5(a){15)) We 
propose to expand this NWP to include 
approach fills that are reviewed and 
approved by the Coast Guard as part of 
their permit provided the DE is notified 
30 days prior to doing the work. The 
Coast Guard provides the Federal 


resource agencies opportunity to 
comment, is bound by the Executive 
Orders on Floodplains (11988) and 
Wetlands (11990), and must comply with 
all relevant environmental laws, such as 
the Clean Water Act, Fish and Wildlife 
Coordination Act (FWCA), the 

Species Act (ESA), and the 
National Environmental Policy Act 
(NEPA). The requirement to notify the 
DE would give him an opportunity to 
review the proposal and assert 
discretionary authority. If the DE 
determines the impacts are more than 
minimal, he will require an individual 
permit unless the prospective permittee 
elects to propose mitigation so that the 
impacts would be minimal. 

(17) Hydropower Projects: (now 33 
CFR 330.5(a)(17)) We propose to expand 
this NWP to cover all Federal Energy 
Regulatory Commission (FERC) licensed 
hydropower projects, but would require 
notification to the DE 30 days prior to 
undertaking the activity unless FERC 
had granted an exemption from 
licensing pursuant to section 408 of the 
Energy Security Act of 1980 (16 U.S.C. 
2705 and 2708) and section 30 of the 
Federal Power Act, as amended. As 
stated above, Congress made clear its 
intention that duplication of Federal 
effort be minimized. Upon review of the 
notification the DE shall assert 
discretionary authority over any activity 
having more than minimal adverse 
impacts on the aquatic environment or 
otherwise may be contrary to the public 
interest. If the DE determines the 
impacts are more than minimal, he will 
require an individual permit unless the 
prospective permittee elects to propose 
mitigation so that the impacts would be 
minimal. In addition, the U.S. Fish and 
Wildlife Service consults with FERC and 
recommends measures to minimize 
adverse impacts on fish and wildlife 
resources from these projects as part of 
their responsibilities under the Fish and 
Wildlife Coordination Act. EPA reviews 
and comments on those projects 
significant enough to require an 
environmental impact statement as part 
of their responsibilities under section 
309 of the Clean Air Act. These agencies 
would also provide an alert to the DE for 
any proposal that would cause more 
than minimal adverse impacts on the 
aquatic environment. 

(18) Minor Discharges: (now 33 CFR 
330.5(a)(18)) We propose to modify this 
NWP to allow minor discharges from 10 
to 25 cubic yards and minor discharges 
into special aquatic sites, including 
wetlands, provided the permittee 
notifies the DE 30 days prior to doing the 
work and the DE determines that the 
adverse impacts are minimal. If the DE 
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determines the impacts are more than 
minimal, he will require an individual 
permit unless the prospective permittee 
elects to propose mitigation so that the 
impacts would be minimal. The NWP 
would also restrict minor discharges to 
1/10 acre or less. 

(19) 20 Cubic Yard Dredging: (now 33 
CFR 330.5(a)(19)) At the suggestion of 
the Corps district offices, we propose to 
expand this NWP to cover small spot 
dredging activities for removal of up to 
20 cubic yards of material. This would 
increase the utility of the NWP greatly 
but still confine it to covering only 
activities with minimal individual and 
cumulative impacts. This NWP is meant 
to apply to all navigable waters of the 
United States. 

(20) Oil Spill Cleanup: (now 33 CFR 
330.5(a)(20)) We propose to modify this 
NWP to only require concurrence of the 
Regional Response Teams where these 
teams exist, but continue to require the 
work be done in accordance with the 
Spill Control and Countermeasure 
(SPCC) Plan. Such teams are not 
available in all areas of the country. 

(21) Surface Mining Activities: (now 
33 CFR 330.5(a)(21}) We propose to 
modify this NWP by changing the 
notification process as discussed above. 
We believe the Department of the 
Interior's Surface Mining Control and 
Reclamation Act (SMCRA) program 
requirements adequately address 
environmental concerns without 
duplicating coordination with other 
agencies through the existing PDN 
process. According to a study conducted 
by the Smithsonian Institution, the __ 
SMCRA program requirements, which 
are administered by the Department of 
the Interior’s Office of Surface Mining, 
should effect similar protections for 
aquatic resources as the section 404 
program requirements. The SMCRA 
program sets up requirements for use of 
“best technology currently available” to 
minimize adverse impacts to fish and 
wildlife resources, water quality, etc. 
Wetlands and riparian vegetation are 
specifically designated in SMCRA 
regulations as resources for which 
protection is required. Wetlands are 
defined as in the Corps regulations. 
SMCRA regulations also single out 
habitats of unusually high value for fish 
and wildlife, including certain “locally: 
important habitats even though they 
may not be critical habitats of any 
threatened or endangered species.” Such 
areas would likely include habitats 
similarly evaluated as “special aquatic 
sites” under 40 CFR part 230. (See 
Discussion of Comments and Rules 
Adopted, 30 CFR parts 816 and 817.) DOI 
and SMCRA permittees are similarly 
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bound to consider impacts on historic 
properties by section 106 of the National 
Historic Preservation Act; consult on 
endangered species under the ESA; and 
coordinate with the U.S. Fish and 


However, the 30-day notification would 
ensure that the DE es the opportunity 
to assert discretionary authority, if 
necessary. If the DE determines the 
impacts are more than he wiil 
require an individual permit unless the 
prospective permittee elects to propose 
mitigation so that the impacts would be 
minimal 


(22) Removal of Vessels: (now 33 CFR 
330.5(a)(22}} We propose to modify this 
NWP to require compliance with the 
National Historic Preservation Act 
pursuant to 33 CFR 330.4(h) for vessels 
listed or eligible for listing on the 
Nationa! Register of Historic Places. 

(23) Approved Categorical Exclusions: 
Clarify that the Chief of en gnaer ney ey 

at the 0 
require special conditions 
authorization of another Federal 
pomp ee ea exclusions under 
this NWP. A 30-day predischarge 

notification is being added for 

discharges in ee aquatic sites, 
including wetlands. If the DE determines 
the impacts are more than minimal, he 
will require an individual permit unless 
the prospective permittee elects to 
propose mitigation so that the impacts 
would be minimal. 

(25) Structural Discharges: (now 33 
CFR 330.5(a}(25)) oe to expand 
this NWP to include the discharge of 
sand, rock, or other clean materials into 
tightly sealed forms or cells to be used 
as a structural member for certain types 
of projects. We also propose to clarify 
that this NWP cannot be used to 
authorize construction of house or other 
building pads nor for structural 
members that would support buildings, 
homes, parking areas, storage areas and 
other such structures. 

(26) Headwaters and Isolated Waters 
Discharges: (now 33 CFR 330.5{a)(26}) 
The predischarge notification (PDN) 


adverse modification” has made use of 
this permit so complicated that it has 
defeated the purpose of the NWP 
program; that is, to reduce regulatory 
delays and burdens on the public, ta 
place greater reliance on state and local 
controls, and to free our limited 


drop the 20-day PDN process currently 
required on this NWP and replace it 
with a simple 30-day PDN. 


arges of dredged or fill material 

that cause the loss or substantial 
adverse modification of 1 to 10 acres of 
waters of the United States require a 

predischarge notification. Activities that 
affect less than one acre may proceed 
without notifying the Corps. The Corps 
is proposing 3 options for the acreage 
limits that would define when a 


on these options. These opticns are: 
Option 1:1 to 10 acres. 
Option 2: 1 to 5 acres. 
Option 3: % to 5 acres. 
There are other acreage limits that 
could be adopted and the Corps would 


like comments on those as well. 


permits in certain 
locations. If you have comments 
these limits on a local or 


directly to the district engineer in the 
appropriate State. In developing 
comments oun these options for NWP 28, 
the options for requiring mitigation 
should be carefully studied. For 
example, — Option 1 to saga 


area of waters of the United States 
actually covered by fill, rather than the 
area of “substantial adverse 


We are aware that a 
one acre of fill can cause more 
minimal adverse individual or 
cumulative impacts to certain types of 
wetlands or other aquatic resources, or 
to overall aquatic resources in certain 
parts of the country, especially where 
state or local programs do not exist or 


or revoke the NWP authorization for 
activities in such areas. We believe the 
division and district engineers are more 
familiar with the wetlands and other 
aquatic resources in their area and can 
best determine which of these should be 
subject to individual permit evaluations 
or regional conditions. On the other 
hand, we are encouraging districts that 
have wetland types of low value, where 
greater than ten acres of fill would not 
result in more than minimal impacts or 
that are adequately regulated by state or 
local agencies, to develop regional 
general permits for these areas. 

a Wetland Restoration Activities: 


degraded 

that is associated with certain Federally 
funded or assisted wetland restoration 
activities. This NWP was requested by 
the U.S. Fish and Wildlife Service (FWS} 
and the Soil Conservation Service (SCS) 
to reduce the administrative burden 
associated with individual soten 404 
permits for restoration projects that 
have minimal adverse environmental 
effects and to encourage continued 
participation in these Federal 
restoration programs. The FWS has 

tored almost 55,000 acres of wetlands 

activities associated with 


(28) ee of vee 
Marinas: This proposed new 
authorizes reconfigurations aan existing 
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docking facilities at authorized marina 
areas. No dredging, additional slip or 
dock spaces, or expansion of any kind 
within waters of the United States are 
authorized, and all ee spaces 
must be within the limits of the 

permit or most recent modification of 
that permit. 

(29) This number is being reserved for 
a future unspecified NWP. 

(30) Dewatering Construction Sites: 
This proposed new NWP authorizes the 
dewatering of construction sites, 
provided certain terms are met. The 
terms of this NWP reflect the types of 
conditions normally placed on 
individual permits for such activities, 
and include maintaining continuous 
flows downstream, and limiting 
temporary cofferdams to just over 
halfway across the waterway and 
restricting such activities to low-flow 


seasons. 

(31) Small Docks and Piers: This 
proposed new NWP authorizes small 
private docks and piers in navigable 
waters of the United States. Such 
activities are consistently authorized by 
regional general permits throughout the 
country. The terms and conditions 
reflect those generally seen in regional 
— permits for such activities and 

it the size and of construction 
materials that can 

(32) Completed Enforcement Actions: 
This proposed new NWP authorizes 
activities in waters of the United States 
which are required by civil or criminal 
judicial actions brought by the Corps or 
EPA. These activities may be the result 
of judicial decisions, consent 
agreements, or other civil or criminal 
proceedings or agreements. Judicial 
decisions on a case would preclude the 
opportunity for further review (except 
through a higher court). Consent 
agreements are reached after extensive 
negotiation by the corps, EPA and/or 
Department of Justice attorneys on what 
represents a fair and environmentally 
acceptable resolution for such 
unauth 

(33) Temporary Construction and 
Access. This new NWP 
authorizes construction and 
access fills. The permittee is required to 
notify the DE 30 days prior to doing the 
work and include a restoration plan. The 
DE will add case specific conditions to 
insure that the impacts are minimal. 

(34) Cranberry Production Activities. 
jo ow from the ea : 

y cran| growing 
industry, in a nationwide permit for 
activities associated with the production 
of cranberries. There has also been 
considerable concern expressed 
regarding potential adverse impacts on 
aquatic resources of some cranberry 


production activities, such as converting 
Serre ae we wetlands into cranberry 
bogs. operations involve 
manipulating water levels within the 
bog os reservoirs to maintain high 
ground- surface-water levels, even 
during periods of drought. Typically, 
fifteen acres of watershed are set aside 
for each acre of actual bog. The Corps is 
seeking comments on the detriments and 
benefits of cranberry production 
activities, possible conditions or limits 
that could reduce any adverse impacts, 
and types of cranberry production 
activities that should or should not be 
authorized by nationwide permit. 

(35) Maintenance Dredging of Existing 
Basins: This proposed new NWP 
authorizes maintenance dredging of 
existing basins, canals, boat slips, etc. 
The “Erosion and siltation controls” 
condition requires use of siltation 
controls, such as a silt curtain or other 
methods of controlling siltation beyond 
the work area. This NWP requires that 
material be disposed of at an upland 
site. 

(36) Boat Ramps: This proposed new 
NWP authorizes small boat ramps. Most 
Corps districts have regional general 
permits for boat ramps. We have 
incorporated common conditions of 
those regional general permits into the 
terms of the NWP and specify that no 
fill may be placed in special aquatic 
sites as defined at 33 CFR 330.2(i) and 40 

(37) Emergency Watershed Protection: 
This proposed new NWP authorizes 
certain discharges associated with 
emergency watershed protection 
projects done by or funded by the Soil 
Conservation Service (SCS) under its 
regulations at 7 CFR part 624, provided 
the DE is notified 30 days prior to 
commencing work. Such work is 
restricted to emergency measures 
undertaken to remove or red»:ce hazards 
to life and property from floods, drought 
and the products of erosion in the event 
of a sudden watershed impairment due 
to a natural occurrence. The SCS state 
conservationist determines when such a 
watershed emergency exists. To be 
eligible for emergency watershed 
protection assistance and for this NWP, 
the measures must be limited to the 
minimum that will reduce applicable 
threats to a level not to exceed that 
which existed before the impairment of 
the watershed. In order to receive 
emergency watershed protection 
assistance, those persons undertaking 
such work must use the least damaging 
construction techniques and equipment 
to retain as much of the existing 
character of the channel and riparian 
habitat as possible. This NWP requires 
a notification to the DE 30 days prior to 
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- the discharge in order to give the DE an 


opportunity to review the proposal and, 
if appropriate, assert discretionary 
authority. . 

(38) Cleanup of Hazardous and Toxic 
Waste: This proposed new NWP 
authorizes specific work needed to 
contain, stabilize or remove hazardous 
and toxic wastes, provided such work is 
done, ordered or sponsored by a 
government agency with the appropriate 
authority. This NWP also covers court- 
ordered remedial actions, but could not 
be used to construct new sites or 
expand existing sites. This NWP 
requires the permittee to notify the DE 
prior to doing the work. If the DE 
determines the impacts are more than 
minimal, he will require an individual 
permit unless the prospective permittee 
elects to propose mitigation so that the 
impacts would be minimal. 

(39) Agricultural Discharges. This 
proposed new NWP authorizes 
discharges necessary for agricultural, 
silvacultural, or aquacultural activities 
in “farmed wetlands.” A 30 day 
predischarge notification is required. If 
the DE determines the impacts are more 
than minimal, he will require an 
individual permit unless the prospective 
permittee elects to propose mitigation so 
that the impacts would be minimal. The 
NWP will not authorize the filling or 
draining of wetlands to create upland. 

(40) Farm Buildings. This proposed 
new NWP authorizes discharges for _ 
foundations or buildings pads for farm 
buildings or other agricultural related 
structures necessary for farming 
activities in wetlands that are currently 
in agricultural production. 


Discussion of Proposed Conditions 


Other than minor clarifications or 
changes we propose to adopt the 
existing NWP conditions currently 
published at 33 CFR 330.5(b). We also 
propose to adopt the best management 
practices (BMPs), currently published at 
33 CFR 330.6, as conditions of the 
NWPs. In addition, we propose two new 
conditions; one to address erosion and 
siltation controls and another containing 
the notification ts. We have 
also divided the conditions into 2 groups 
to simplify and clarify which conditions 
apply to all NWPs and those that only 
apply to discharge activities. 

We propose to reword the “Water 
Supply Intakes” condition to provide an 
exception to cover those situations 
where the proposed discharge is for the 

0 


purpose of or providing 
additional poet colbanieon for water 


eupply intake structures themselves. 
Such work would be done by the water 
company, municipality or other provider 
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who would be unlikely to endanger their 
own interests by discharging a material 
or constructing in a manner likely to 
cause degradation of water quality. 

We also propose to reword the 
“Endangered Species” and “Historic 
Properties” conditions by moving the 
language that details the procedures to 
be followed when such resources would 
be potentially affected by the permitted 
ectivity to 33 CFR 330.4 (g) and (h). 

We propose the Best Management 
Practices (BMPs) now located at 33 CFR 
330.6 as conditions to the NWPs. The 
purpose for making the BMPs conditions 
is to make their enforceability clearer 
and to eliminate any confusion over the 
difference between the NWP conditions 
and the BMPs. The BMPs, as conditions, 
would allow some flexibility; that is, the 
measures would be required to the 
extent practicable and reasonable. 
However, it would be the DE’s judgment 
as to whether the permittee has 
complied with these conditions and, 
thus, users of the NWPs should 
conscientiously adhere to them. 
Violation of these or any conditions 
added by the division or district 
engineer could be the basis for 
enforcement actions under 33 CFR part 
326 and/or suspengion or revocation 
under 33 CFR 330.5. The “Minimization” 
condition would combine the BMPs 
previously at 33 CFR 320.6(a) (1) and (5), 
change wetlands areas to special 
aquatic sites, including wetlands, and 
change the language to avoid any 
confusion that might result in the 40 CFR 
230.10{a) alternative test being 
erroneously considered as a pass/fail 
requirement for NWP activities. This 
would extend additional protection to 
special aquatic sites, which include 
wetlands, and ensure that discharges 
authorized by NWPs do not result in 
more than minimal individual or 
cumulative impacts on the aquatic 
environment. Some of the NWPs 
specifically prohibit discharges in 
special aquatic sites. For those NWPs 
that authorize discharges into special 
aquatic sites, this condition would 
ensure that those discharges are 
minimized to the greatest extent 
practicable. 

We also propose to add a 
“Notification” condition which states 
the requirements of an acceptable 
noetification to the DE when required by 
a NWP. The notification must occur 30 
days prior to doing the work. The 
permittee may proceed with the work 
unless otherwise notified by the DE. The 
DE will review the notification to ensure 
that the activity complies with the terms 
and conditions of the NWP, the impacts 
are minimal, and where required, that 


appropriate and practicable mitigation 
is added as a condition for authorization 
under the NWP. 

We also propose to add an “Erosion 
and siltation controls” condition 
req that erosion and siltation 
controls must be used at permit sites, 
and that exposed soil must be stabilized 
at the earliest date possible. 


Environmental Documentation 


We have made a preliminary 
determination that this action does not 
constitute a major Federal action 
significantly affecting the quality of the 
human environment. Pre: 
environmental documentation has been 
prepared for each proposed nationwide 
permit. This documentation includes a 
preliminary environmental assessment 
and, where relevant, a preliminary 
section 404(b)(1) Guidelines compliance 
review. Copies of these documents are 
available for inspection at the office of 
the Chief of Engineers and at each Corps 
district office. Based on these 
documents the Corps has provisionally 
determined that the proposed NWPs 
comply with the requirements for 
issuance under general permit authority. 


Note 1: The Department of the Army has 
determined that this document does not 
contain a major rule requiring a regulatory 
impact analysis under Executive Order 12291 
because it will not result in an annual effect 
on the economy of $100 million or more and it 
will not result in a major increase in costs or 
prices. 

Note 2: The term “he” and its derivatives 
used in these regulations are generic and 
should be considered as applying to both 
mals and female. 


I hereby certify that this matter will 
have no significant negative impact on a 
substantial number of small entities 
within the meaning and intent of the 
Regulatory Flexibility Act, § U.S.C. 601 
et seq. 


List of Subjects in 33 CFR Part 330 


Navigation, Water pollution control, 
Waterways. 


Approved: 

G. Edward Dickey, 

Acting Principal Deputy Assistant, Secretary 
of the Army (Civil Works). 


Accordingly, 33 CFR part 330 is 


proposed to be revised to read as 
follows: 


PART 330—NATIONWIDE PERMIT 
PROGRAM 


Sec. 
$30.1 Purpose and policy. 
330.2 Definitions. 


330.3 Activities occurring before certain 
dates. 


Sec. 
330.4 


Conditions, limitations, and 
modifying, — 
330.5 Issuing, or 
revoking nationwide permits 
authorizations. 
330.6 Authorization by nationwide permit. 


Appendix A to Part 330—Naticnwide Permits 
and Conditions 


2 33 U.S.C. 401 et seq.; 33 U.S.C. 
1344; 33 U.S.C. 1413. 


§ 330.1 Purpose and policy. 

(a) Purpose. This regulation describes 
the policy and procedures used in the 
Department of the Army’s nationwide 
permit program to issue, modify, 
suspend, or revoke nationwide permits; 
to identify conditions, limitations, and 
restrictions on the nationwide permits; 
and, to identify any procedures, whether 
required or optional, for authorization 
by nationwide permits. 

(b) Nationwide permits. Nationwide 
permits (NWPs) are a type of 
permit issued by the Chief of eers 
and are designed to regulate with little, 
if any, delay or paperwork certain 
activities having minimal impacts. The 
NWP are proposed, issued, modified, 
reissued (extended), and revoked from 
time to time by publication in the Notice 
section of the Federal Register. Proposed 
NWPs or modifications to or reissuance 
of existing NWPs will be adopted only 
after the Corps gives notice and allows 
the public an opportunity to comment on 
and request a public hearing regarding 
the proposals. The Corps will give full 
consideration to all comments received 
prior to reaching a final decision. 

(c) Terms and Conditions. A NWP is 
valid only if a permittee satisfies the 
NWP’s terms and conditions. Activities 
that fail to comply with a term or 
condition still may be authorized by an 
individual or regional permit. The Corps 
will consider unauthorized any activity 
that is under construction or completed 
and that does not comply with the terms 
and conditions of a NWP or regional 
general permit. The Corps will evaluate 
unauthorized activities for enforcement 
action under 33 CFR part 326. 
Enforcement proceedings may be 
suspended if the permittee modifies his 
project to comply with a NWP or a 
regional general permit. 

(a) Discretionary Authority. District 
and division engineers have been 
delegated a discretionary authority to 
suspend, modify, or revoke 
authorizations under a NWP. This 
discretionary authority may be used by 
district and division engineers for cases 
where they have concerns for the 
aquatic environment under the section 
404{b)(1) guidelines or for any factor of 
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the public interest. In most cases district 
and division engineers do not have a 
legal obligation to review an activity or 
to exercise such discretionary authority. 
However, for any activity authorized by 
NWP, the district engineer (DE) has the 
discretionary authority to review the 
activity to determine whether he will 
modify the authorization or instruct the 
prospective permittee to apply for an 
individual permit. In addition, the terms 
and conditions of certain NWP’s require 
the DE to review the proposed activity 
before the NWP authorizes its 
construction. In such cases, if the DE 
finds that the proposed activity would 
have more than minimal individual or 
cumulative net adverse impacts on the 
aquatic environment or otherwise may 
be contrary to the public interest, he 
shall modify the NWP authorization to 
reduce or eliminate those advexse 
impacts, or he shail instruct the 
prospective permittee to apply for an 
individual permit. Discretionary 
authority is also discussed at 33 CFR 
330.4(e) and 330.5 

(e) Notifications. (1) In most cases, 
permittees may proceed with activities 
authorized by NWPs without notifying 
the DE. However, the prospective 
permittee qualifying for a NWP should 
carefully review the language of the 
NWP to ascertain whether he must 
notify the DE prior to commencing of the 
authorized activity. For NWPs requiring 
advance notification, such notification 
must be made in writing as early as 
possible but not later than 30 calendar 
days prior to the proposed discharge. 
The permittee may presume that his 
project qualifies for the NWP unless he 
is otherwise notified by the DE within 
that 30-day period. The 30-day period 
starts on the date of receipt of the 
notification in the Corps district office 
and ends 30 calendar days later 
regardless of weekends or holidays. If 
the DE notifies the prospective permittee 
that the notification is incomplete, then 
the 30 day period will start over upon 
receipt of the revised notification. 
Permittees may proceed before 
expiration of the 30-day period if so 
notified by the DE. If the DE fails to act 
within the 30-day period, he must use 
the procedures of 33 CFR 330.5 in order 
to modify, suspend, or revoke the 
authorization. 

(2) The DE will review the notification 
and may add activity-specific conditions 
to ensure that the activity complies with 
the terms and conditions of the NWP 
and that the adverse impacts on the 
aquatic environment and other aspects 
of the public interest are individually 
and cumulatively minimal. 


(3) For some NWPs involving 

into special aquatic sites, 
including wetlands, the notification must 
include a wetland delineation. The DE 
will review the notification and 
determine if the impacts are more than 
minimal. If the impacts are more than 
minimal the DE will notify the 
prospective permittee that an individual 
permit (or authorization under a regional 
general permit) would be required or 
that the prospective permittee may 
propose appropriate and practicable 
measures to mitigate the loss of special 
aquatic sites, including wetlands. The 
DE can only require appropriate and 
practicable mitigation, which may or 
may not reduce the impacts to minimal. 
However, the prospective permittee may 
volunteer additional mitigation if 
necessary to reduce the impacts to 
minimal. The prospective permittee may 
elect to propose mitigation with the 
original notification. The DE will 
consider that proposed mitigation when 
deciding if the impacts are minimal. The 
DE shall add activity-specific conditions 
to ensure that appropriate and 
practicable mitigation will be 
accomplished. If sufficient mitigation 
cannot be developed to reduce the 
impacts to the minimal level, the DE will 
not allow authorization under the NWP 
and will instruct the prospective 
permittee on procedures to seek 
authorization under regional general or 
individual permit. 

(f) Individual Applications. DEs 
should review all incoming applications 
for individual permits for possible 
eligibility under regional general permits 
or NWPs. If the activity complies with 
the terms and conditions of one or more 
NWPs, he should verify the 
authorization and so notify the 
applicant. If the DE determines that the 
activity could comply after reasonable 
project modifications and/or activity- 
specific conditions, he will notify the 
applicant of such modifications and 
conditions. If such modifications and - 
conditions are accepted by the 
applicant, verbally or in writing, the DE 
will verify the authorization with the 
modifications and conditions in 
accordance with 33 CFR 330.6(a). 
However, the DE will proceed to 
evaluate the application, if complete, as 
an individual permit within 15 calendar 
days of receipt unless the applicant 
indicates that he will accept the 
modifications or conditions. 

(g) Authority. NWPs can be issued to 
satisfy the permit requirements of 
section 10 of the Rivers and Harbors Act 
of 1899, section 404 of the Clean Water 
Act, and section 103 of the Marine 
Protection, Research, and Sanctuaries 
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Act or some combination thereof. The 
applicable authority will be indicated at 
the end of each NWP. NWPs and their 
conditions formally published at 33 CFR 
330.5 and-330.6 will remain in effect until. 
they expire or are modified or revoked 

in accordance with the procedures of 
this section. 


$330.2 Definitions. : 


(a) The definitions of 33 CFR 
320-329 are applicable to the terms used 
in this part. 

(b) Nationwide permit refers to a type 
of general permit which authorizes 
activities on a nationwide basis unless 
specifically limited. (Another type of 
general permit is a “regional permit” 
which is issued by division or district 
engineers on a regional basis in 
accordance with 33 CFR part 325). (See 
33 CFR 322.2(f) and 323.2(h) for the 
definition of a general permit.) 

(c) Authorization means that 
individual activities that qualify for a 
NWP may proceed, provided that the 
terms-and conditions of the NWP are 
met. After determining that the activity 
complies with all applicable terms and 
conditions, the permittee may assume 
an authorization under a NWP. This 
agsumption is subject to the DE’s 
authority to determine if an activity 
complies with the terms and conditions 
of a NWP. If requested by the permittee 
in writing, the DE will verify in writing 
that the permittee’s proposed activity 
complies with the terms and conditions 
of the NWPs. A written verification may 
contain activity-specific conditions and 
regional conditions which a permittee 
must satisfy for the authorization to be 
valid. 

(d) Headwaters means non-tidal 
rivers, streams, and their lakes and 
impoundments, including adjacent 
wetlands, that are part of a surface 
tributary system to a navigable water of 
the United States upstream of the point 
on the river or stream at which the 
average annual flow is less than five 
cubic feet per second. The DE may 
estimate this point from available data 
by using the mean annual area 
precipitation, area drainage basin maps, 
and the average runoff coefficient, or by 
similar means. For streams that are dry 
for long periods of the year, DEs may 
establish the point where headwaters 
begin as that point on the stream where 
a flow of five cubic feet per second is 
equaled or exceeded 50 percent of the 
time. | 

(e) Isolated waters means those non- 
tidal waters of the United States 
(including wetlands) that are not part of 
a surface tributary system to navigable 
waters of the United States or that do 
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not otherwise meet the definition of 
“adjacent.” 

(f) Filled area means the area within 
jurisdictional waters which is eliminated 
or covered as a direct result of the 
discharge (i.e., the area actually covered 
by the discharged material). It does not 
include areas excavated nor areas 
impacted as an indirect effect of the fill. 

(5) Discretionary authority means the 
authority described in section 330.4(e) 
which the Chief of Engineers delegates 
to division or district engineers to 
modify a NWP authorization by adding 
conditions, to suspend a NWP 
authorization, or to revoke a NWP 
authorization and thus require 
individual permit authorization. 

(h) Terms and conditions. The “terms” 
of a NWP are the limitations and 
provisions included in the description of 
the NWP itself. The “conditions” of 
NWPs are additional provisions which 
place restrictions or limitations on all of 
the NWPs. These are published with the 
NWPs. Other conditions may be 
imposed by district or division engineers 
on a geographic, category-of-activity, or 
activity-specific basis (see 33 CFR 
330.4(e)). 

(i) Currently serviceable means 
usable as is or with some maintenance, 
but not so degraded as to essentially 
require reconstruction. It also includes 
those structures destroyed within the 
past two years by storms, floods, fire, or 
other discrete events, which were 
serviceable immediately preceding that 
event. 

(ij) Single and complete project means 
the total project proposed or 
accomplished on a single property for a 
single purpose by one Swaaddiselapie 
or partnership of owners/developers. 
For example, if construction of a 
residential development affects several 
different areas of a headwater or 
isolated water, or several different 
headwaters or isolated waters, the 
cumulative total of all filled areas 
should be the basis for deciding whether 
or not the project will be covered by a 
NWP. For linear projects, the “single 
and complete project” will apply to each 
crossing of a separate water of the 
United States. That is, each waterbody 
crossed by a linear project will be 
considered a single and complete 
crossing at that location. Individual 
channels in a braided stream or river, or 
individual arms of a large, irregularly- 
shaped wetland or lake, etc., are not 
separate waterbodies. Where a linear 
project crosses a single waterbody 
several times, but at separate, distant 
locations, each crossing is considered a 
single and complete project. 

) Special aquatic sites means 
wetlands, mudflats, vegetated shallows, 


coral reefs, riffle and pool complexes, 
sanctuarties, and refuges. 


$330.3 Activities occurring before certain 
dates. 


The following activities were 
permitted by NWPs issued on July 19, 
1977, and, unless the activities are 
modified, they do not require further 
permitting: 

(a) Discharges of dredged cr fill 
material into waters of the United States 
outside the limits of navigable waters of 
the United States that occurred before 
the phase-in dates which extended 
section 404 jurisdiction to all waters of 
the United States. The phase-in dates 
were: After July 25, 1975, discharges into 
navigable waters of the United States 
and adjacent wetlands; after September 
1, 1976, discharges into navigable waters 
of the United States and their primary 
tributaries, including adjacent wetlands, 
and into natural lakes, greater than 5 
acres in surface area; and after July 1, 
1977, discharges into all waters of the 
United States, including wetlands. 
(Section 404) 

(b) Structures or work completed 
before December 18, 1968, or in 
waterbodies over which the DE had not 
asserted jurisdiction at the time the 
activity occurred, provided in both 
instances, there is no interference with 
navigation. Activities completed 
shoreward of applicable Federal Harbor 
lines before May 27, 1970 do not require 
specific authorization (Section 10) 


$330.4 Conditions, limitations, and 
restrictions. 


(a) General. A prospective permittee 
must satisfy all terms and conditions of 
a NWP for a valid authorization to 
occur. Some conditions identify a 
“threshold” that, if met, require 
additional procedures or provisions 
contained in other paragraphs in this 
section. It is important to remember the 
NWPs only authorize activities from the 
perspective of the Corps regulatory 
authorities and that other Federal, state, 
and local permits may also be required. 

(b) Further information. (1) DEs have 
authority to determine if an activity 
complies with the terms and conditions 
of a NWP. 

(2) NWPs do not obviate the need to 
obtain other Federal, state, or local 
authorizations required by law. 

(3) NWPs do not grant any property 
rights or exclusive privileges. 

(4) NWPs do not authorize any injury 
to the property or rights of others. 

(5) NWPs do not authorize 
interference with any existing or 
proposed Federal project. 

(c) State 401 water quality 
certification. (1) State 401 water quality 
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certification pursuant to section 401 of 
the Clean Water Act, or waiver thereof, 
is required prior to the issuance or 
reissuance of NWPs authorizing 
activities which may result in a 
discharge into waters of the United 
States. 

(2) If, prior to the issuance or 
reissuance of such NWPs, a state issues 
a 401 water quality certification which 
includes special conditions, the division 
engineer will make these special 
conditions regional conditions of the 
NWP for activities which may result in a 
discharge into waters of the United 
States in that state, unless he 
determines that such conditions do not 
comply with the provisions of 33 CFR 
325.4. In the latter case, the conditioned 
401 water quality certification will be 
considered a denial of the certification 
(see paragraph (c)(3) of this section). 

(3) If a state denies a required 401 
water quality certification for an activity 
otherwise meeting the terms and 
conditions of a particular NWP, that 
NWP’s authorization for all such 
activities within that state is denied 
without prejudice until the state issues 
an individual 401 water quality 
certification or waives its right to do so. 
State denial of 401 water quality 
certification for any specific NWP 
affects only those activities which may 
result in a discharge. That NWP 
continues to authorize activities which 
could not reasonably be expected to 
result in discharges into waters of the 
United States. 

(4) DEs will take appropriate 
measures to inform the public of which 
activities, waterbodies, or regions 
require an individual 401 water quality 
certification before authorization by 
NWP. 


(5) The DE will not process an 
individual permit application for an 
activity which may result in a discharge 
and otherwise qualifying for a NWP on 
the sole basis that the 401 water quality 
certification has been denied for that 
NWP. However, the district or division 
engineer may exercise his discretionary 
authority. 

(6) In instances where a state has 
denied the 401 water quality 
certification for discharges under a 
particular NWP, permittees must furnish 
the DE with an individual 401 water 
quality certification or a copy of the 
application to the state for such 
certification. If a state fails to act within 
a reasonable period of time after receipt 
of the application for certification 
(generally 60 days) (see 33 CFR 
$25.2(b)(1)(ii)), the DE will presume state 
waiver of the certification. Upon receipt 
of an individual 401 water quality 
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certification, or if the prospective 
permittee demonstrates to oe DE state 


engineer 
may complete, his review prior to the 
state action on the individual section 
401 water quality certification. However, 
the 30-day period will not formally start 
until the water quality certification 
condition is satisfied. If a state issues a 
conditioned individual 401 water quality 
certification for an individual activity, 
the DE will include those conditions as 


of 33 CFR 325.4. In the latter 
case the DE will consider the 
conditioned 401 water quality 
certification to be a denial of the 
certification unless the permittee 
chooses to comply voluntarily with all 
the conditions in the 401 water quality 
certification. 

(7) Where a state, after issuing a 401 
water quality certification, subsequently 
withdraws it for substantive reasons, 
the division engineer will review those 
reasons and consider whether there is 


does not affect the validity of the NWP 
authorizations until such time as the 
NWP is reissued. 

(d) Coastal zone management 


management plan when the activities 
would occur within that state’s coastal 
zone or affect land or water uses in the 
coastal zone. This is inapplicable to 


(2) If, prior to the issuance or 
reissuance of such NWPs, a state 
indicates that additional conditions are 
necessary for the state to agree with the 
Corps consistency determination for a 
particular nationwide permit, the 
division engineer will make such 
conditions regional conditions for the 
NWP in that state, unless he determines 
that the conditions do not comply with 
the provisions of 33 CFR 325.4 or 
believes for some other reason 
it would be inappropriate to include the 
conditions. In this case, the state's 
failure to agree without the conditions 
will be considered that the state has 


with the Corps consistency 
determination (see paragraph (d)(3) of 
this section.) 

(3) When a state has disagreed with 
the Corps consistency determination, 
authorization for all such activities 
occurring within the state's coastal zone 
or affecting land or water uses in the 
state coastal zone agency's area of 
— is denied without a 
un e prospective permittee shes 
the DE an individual coastal zone 
management consistency determination 
pursuant to section 307 of the CEMA 
and demonstrates that the state has 
concurred in it (either on an individual 
or generic basis), or that concurrence 


land or water uses in the state's coastal 
zone. That NWP continues to authorize 
activities not occurring within or 
land or water uses in the 
state's coastal zone. 
(4) DEs will take appropriate 
measures to inform the public of which 


and seek concurrence from the state. 
(5) DEs will not require or process 


qualifying 

on the sole basis that a state's coastal 
zone management agency has disagreed 
that the activity is consistent with the 
state's CZM plan. However, the district 
or division engineer may exercise his 
discretionary authority. 

(6) In instances where a state has 

with the Corps consistency 

determination for activities under a 
particular NWP, permittees must furnish 
the DE with an individual consistency 
concurrence or a copy of the consistency 
determination provided to the state for 
concurrence. If a state fails to act on a 
permittee's consistency determination 
within six months after receipt by the 
state, consistency will be presumed. The 
proposed work is authorized under the 
NWP upon receipt of an individual 
consistency concurrence or upon 
presumed consistency. For NWPs 
requiring a 30-day predischarge 
notification the DE will immediately 
begin, and may complete, his review 
prior to the state action on the 
individual coastal zone management 
consistency determination. However, 
the 30-day period will not formally start 
until the coastal zone management 
condition is satisfied. If a state indicates 
that individual conditions are necessary 
for consistency with the state’s CZM 
plan for that individual activity, the DE 
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will include those conditions as activity- 
nce conditions of the NWP unless 

he determines that such conditions do 
not comply with the provisions of 33 
CFR 325.4. In the latter case the DE will 
consider the conditioned concurrence as 
a nonconcurrence unless the permittee 
chooses to comply voluntarily with all 
the conditions in the conditioned 


concurrence. 

(7) Where a state, after agreeing with © 
the Corps consistency determination, 
subsequently disagrees for substantive . 
reasons, the division engineer will 
review those reasons and consider 
whether.there is substantial basis for 
suspension, modification, or revocation 
as outlined in 33 CFR 330.5. Otherwise, 
the subsequent disagreement does not 
affect the validity of the NWP 
authorization until such time as the 
NWP is modified or reissued. 

(8) Federal activities mustbe _ 
consistent with a state's approved 
coastal zone plan to the maximum 
extent practicable. Federal agencies 
— follow their own procedures to 
meet the requirements of the CZMA. 
Therefore, the provisions of 33 CFR 
330.4(d) (1)}-{7) do not apply to Federal 
activities. Indian tribes work on 
Indian Reservation lands shall be 
treated in the same manner as Federal 
applicants. 

(e) Discretionary authority. The Corps 
reserves the right (i.e., discretion) to 

modify, suspend, or revoke NWP 
authorizations. Modification means the 
imposition of additional or revised terms 
or conditions on the authorization. 
Suspension means the temporary ; 
cancellation of the authorization while a 
decision is made to either modify, 
revoke, or reinstate the authorization. 
Revocation means the cancellation of 


’ the authorization. The procedures for 


modifying, or revoking NWP 
authorizations are detailed in § 330.5. 
(i) A division engineer may assert 
modifying, 


— or revoking NWP 

rizations for a specific geographic 
area, class of activity, or class of waters 
within his division, including on a 
statewide basis, whenever he 
determines sufficient concerns for the 
aquatic environment under the section 
404(b)(1) Guidelines or any factor of the 
public interest so requires. 

(2) A DE may assert discretionary 
authority by modifying, suspending, or 
revoking NWP authorization for a 
specific activity whenever he 
determines sufficient concerns for the 
aquatic environment under the section 
404(b)(1) Guidelines or any factor of the 
public interest so requires. Whenever 
the DE determines that a proposed 
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specific activity covered by a NWP 
would have more than minimal 
individual or cumulative adverse 
impacts on the aquatic environment or 
otherwise may be contrary to the —— 
interest, he must either modify the 
authorization to reduce or een hs the 


prospective permittee that the proposed 
activity is not authorized by NWP and 
provide instructions on how to seek 


(3) The division or district engineer 
will restore authorization under the 
NWPs at any time he determines that 
his reason for asserting discretionary 
authority has been satisfied by a 
condition, project modification, or new 
information. 

(4) When the Chief of Engineers 

modifies or reissues a NWP, division 
engineers must use the procedures of 
§ 330.5 to reassert discretionary 
authority to reinstate regional 
conditions or revocation of NWP 
authorizations for specific geographic 
areas, class of activities, or class of 
waters. Division engineers will update 
existing documentation for each NWP. 
Upon modification or reissuance of 
NWPs, previous activity-specific 
conditions or revocations of NWP 
authorization will remain in effect 
unless the DE specifically removes the 
activity-specific conditions or 
revocations. 

(f) Endangered Species. No activity is 
authorized by a NWP that is likely to 
jeopardize the continued existence of a 
threatened or endangered species as 
identified under the Endangered Species 
Act (ESA), or to destroy or adversely 
modify the critical habitat of such 
species. 

Pa) Federal agencies should follow 
=~ own procedures for complying with 

the requirements of the ESA. 


might be affected or is in the vicinity of 
the project. In such cases, the permittee 
will not use the NWP until notified by 
the district engineer. If the DE 
ee 

listed species or critical ha tat, the DE 
must initiate section 7 consultation in 


trict engineer ma 
(i) Initiate section 7 cuaaiuisien and 
en, upon completion, authorize the 
activity under the NWP by adding, if 
appropriate, activity-specific conditions; 
or 


(ii) Prior to or concurrent with section 
7 consultation, assert discre 
authority (see 33 CFR 330.4{e)) to 
suspend or revoke the NWP 


authorization and require an individual 
Wap aaaiaereuamines a tS 

3) Prospective permittees can 
Secanaioesatceiie 

it 

thelr orittoal hebltanl rom tee U.S. Pash 
and Wildlife Service, Endangered 
Seecles Cidiemned tes tented baxtes 
Fisheries Service. 


(g) Historic Properties. (1) Federal 
permittees should follow their own 
procedures for compliance with the 
requirements of the National Historic 
Preservation Act and other Federal 
historic preservation laws. 

(2) Non-federal permittees will notify 
the DE if the activity may adversely 
affect historic properties which the 
National Park Service has listed, or 
determined eligible for listing, on the 
National Register of Historic Places. In 
such cases, the permittee will not use 
the NWP until notified by the DE. If the 
DE determines that such historic 
properties may be adversely affected, he 
will provide the Advisory Council on 
Historic Preservation and the State 
Historic Preservation Officer a 
reasonable opportunity to comment on 
the effects on such historic properties 
before notifying the permittee. In such 
cases, the district engineer may: 

(i) After allowing a reasonable 
opportunity to comment, authorize the 
activity under the NWP by adding, if 
appropriate, activity-specific conditions; 


or 

(ii) Prior to or concurrent with 
allowing a reasonable opportunity to 
comment, he may assert discretionary 
authority (see 33 YCER 330.4{e)), to 
suspend or revoke the NWP 
authorization and instruct the 
pro ive permittee of procedures to 
seek authorization under 
general or — permit. (See 33 
CFR 330.5(d)) 

(3) The permittee shall immediately 
notify the DE, if, before or during 
prosecution of the work authorized, he 
encounters an historic property that has 
not been listed or determined eligible for 
listing on the National Register, but 
which may be eligible for listing on the 
National Register. 

(4) Nationwide permittees can obtain 
information on the location of historic 
properties from the State Historic 
Preservation Officer and the National 
Register of Historic Places. 


$330.5 Issuing, modifying, suspending, or 
revoking nationwide permits and 


aed ee eas sets forth the 
NWPs cae modifying, suspending, or 
revoking NWPs and authorizations 
under NWPs. 
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(b) Chief of Engineers. (1) Anyone 
may, at any time, suggest to the Chief of 
Engineers, 


NWPs and revocations of or 
modifications to existing NWPs will be 
ee ee ee 


reegnan hary 
section. Within five years 


propose, by publication in the Federal 
Register, modification, revocation, or 


(2) Public Notice. {i} Upon proposed 
issuance of new NWPs or modification, 


requirements 

permit authority is available at the 
Office of the Chief of Engineers and at 
all district offices. The Chief of 


interested public by a notice issued at 
the district level. The notice will include 
proposed regional conditions or 

proposed revocations of NWP 
authorizations for specific geographic 
areas, class of activities, or class of 
waters, if any, developed by the division 
engineer. 

(3) an The Chief of 
Engineers prepare appropriate 
NEPA documents and, if applicable, 
404(b)(1) compliance analyses for 
proposed NWPs. Documentation for 
existing NWPs will be rnodified to 
reflect any changes in these permits and 
to reflect the Chief of Engineers’ 
evaluation of the use of the permit since 
the last issuance. Copies of all 
comments received on the F 
Register notice will be included in the 
administrative record. The Chief of 


and will prepare a statement of findings 

pe rene tere are - gaa 
how substan 

er nruencadaed teed of 

Engineers will also determine the need 
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to hold a public hearing for the proposed 
NWPs. 


(4) Effective Dates. The issuance, 
modification, or revocation of NWPs by 
the Chief of Engineers will become 
effective on the day of publication in the 
Federal Register, unless otherwise 
specified. 

(c) Division Engineer. (1) A division 
engineer may use his discretionary 
authority to modify, suspend, or revoke 
NWP authorizations for any specific 
geographic area, class of activities, or 
class of waters within his division, 
including on a statewide basis, by 
issuing of a public notice or notifying the 
individuals involved. The notice will 
state his concerns regarding the aquatic 
environment under the section 404({b)(1) 
Guidelines or the relevant factors of the 
public interest. Before using his 
discretionary authority to modify or 
revoke such NWP authorizations, 
division engineers will: 

(i) Give an opportunity for interested 
parties to express their views on the 
proposed action (the DE will publish 
and circulate a notice to the known 
interested public to solicit comments 
and provide the opportunity to request a 
public hearing); 

(ii) Consider fully the views of 
affected parties; 

(iii) Prepare supplemental 
documentation for any modifications or 
revocations that may result through 
assertion of discretionary authority. 
Such documentation will include 
comments received on the district public 
notices and a statement of findings 
showing how substantive comments 
were considered; 

(iv) Provide an equitable 
grandfathering period for those who 
have commenced work or made 
substantial commitments in reliance on 
the NWP authorization; and 

(v) Notify affected parties of the 
modification, suspension, or revocation, 
including the effective date (the DE will 
publish and circulate a notice to the 
known interested public and to anyone 
who commented on the proposed 
action). 

(2) The modification, suspension, or 
revocation of authorizations under a 
NWP by the division engineer will 
become effective by issuance of public 
notice or a notification to the individuals 
involved. 

(3) A copy of all regional conditions 
imposed by division engineers on 
activities authorized by NWPs will be 
forwarded to the Office of the Chief of 
Engineers, ATTN: CECW-OR. 

(d) District Engineer. (1) When 
deciding whether to exercise his 
discretionary authority to modify, 
suspend, or revoke a specific activity’s 


authorization under a NWP, the DE 
should consider: Changes in 
circumstances relating to the authorized 
activity since the NWP itself was issued 
or since the DE confirmed authorization 
under the NWP by written verification; 
the continuing need for, or adequacy of, 
the specific conditions of the 
authorization; any significant objections 
to the authorization not previously 
considered; progress inspections of 
individual activities occurring under a 
NWP; cumulative impacts resulting from 
activities occurring under the NWP; the 
extent of the permittee’s compliance 
with the terms and conditions of the 
NWPs3; revisions to applicable statutory 
or regulatory authorities; the extent to 
which such actions would adversely 
affect plans, investments, and actions 
the permittee has made or taken in 
reliance on the permit; and other 
concerns for the aquatic environment 
under the section 404(b)(1) Guidelines 
and other relevant factors of the public 
interest. 

(2) Procedures. (i) When considering 
whether to modify or revoke a specific 
authorization under a NWP, the DE will 
initially hold informal consultations 
with the permittee to determine whether 
special conditions to modify the 
authorization would be mutually 
agreeable or to allow the permittee to 
furnish information which satisfies the 
DE’s concerns. If a mutual agreement is 
reached, the DE will give the permittee 
written verification of the authorization, 
including the special conditions. If the 
permittee furnishes information which 
satisfies the DE’s concerns, the 
permittee may proceed. If appropriate, 
the DE may suspend the NWP 
authorization while holding informal 
consultations with the permittee. 

(ii) If the DE’s concerns remain after 
the informal consultation, the DE may 
suspend a specific authorization under a 
NWP by notifying the permittee in 
writing by the most expeditious means 
available that the authorization has 
been suspended, stating the reasons for 
the suspension, and ordering the 
permittee to stop any activities being 
done in reliance upon the authorization 
under the NWP. The permittee will be 
advised that a decision will be made 
either to reinstate or revoke the 
authorization under the NWP; or, if 
appropriate, that the authorization under 
the NWP may be modified by mutual 
agreement. The permittee will also be 
advised that within 10 days of receipt of 
the notice of suspension, he may request 
a meeting with the DE, or his designated 
representative, to present information in 
this matter. After completion of the 
meeting (or within a reasonable period 
of time after suspending the 
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authorization if no meeting is 
requested), the DE will take action to 
reinstate, modify, or revoke the 
authorization. 

(iii) Following completion of the 
suspension procedures, if the DE 
determines that sufficient concerns for 
the aquatic environment under the 
section 404(b)(1) Guidelines or other 
relevant factors of the public interest so 
requires, he will revoke authorization 
under the NWP. The DE will provide the 
permittee a written final decision and 
instruct him on the procedures to seek 
authorization under a regional, general 
or individual permit. 

(3) The DE need not issue a public 
notice when asserting discretionary 
authority over a specific activity. The 
modification, suspension, or revocation 
will become effective by notification to 
the prospective permittee. 


§ 330.6 Authorization by nationwide 
permit. 

(a) Nationwide permit verification. (1) 
Nationwide permittees may, and in 
some cases must, request from a DE 
confirmation that an activity complies 
with the terms and conditions of a NWP. 
DEs will respond promptly to such 
requests. 

(2) If the DE decides that an activity 
does not comply with the terms or 
conditions of a NWP, he will notify the 
person desiring to do the work and 
instruct him on the procedures to seek 
authorization under a regional general 
or individual permit. 

(3) If the DE decides that an activity 
does comply with the terms and 
conditions of a NWP, he will notify the 
nationwide permittee. The DE may add 
conditions on a case-by-case basis to 
clarify compliance with the terms and 
conditions of a NWP or to ensure that 
the activity will have only minimal 
adverse impacts on the aquatic 
environment, as discussed in the section 
404{b)(1) Guidelines, or on any aspect of 
the public interest. The DE’s response 
will state that the verification is valid 
for a period of no more than two years 
or until the NWP is modified, 
suspended, or revoked. The response 
will also include a statement on the 
grandfathering provision at section 
330.6(b). A period less than two years 
may be used if deemed appropriate. 
Once the DE has provided such 
verification, he must use the procedures 
of 33 CFR 330.5 in order to modify, 
suspend, or revoke the authorization. 

(b) Expiration of nationwide permits. 
The Chief of Engineers will periodically 
review NWPs and their conditions and 
will decide to either modify, reissue, or 
revoke the permits. If a NWP is not 
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modified or reissued within five years of authorization of certain activities under 
the effective date as published in the 
Federal Register, it automatically 
expires and becomes null and void. 
Authorization of activities which have 
commenced (i.e., are under construction) 
or are under contract to commence in 
reliance upon a NWP will remain 
authorized provided the activity is 
completed within twelve months of the 
date of a NWP’s expiration, 
modification, or revocation, unless 
discretionary authority has been 
exercised on a case-by-case basis to 
—_ , Suspend, or ae the x 
authorization in accordance with 33 CFR 
330.4(e) and 33 CFR 390.5(d). Activities _, & St7wctures in Fleeting and Anchorage 
completed under the authorization of a 10. M 

NWP which was in effect at the time the 11. Temporary Recreational Structures. 
activity was completed continue to be 12. Utility Line Backfill and Bedding. 
ee that vane . = aie 

(c) Multiple use of nationwide oa 88) 
permits. Two or more different NWPs 15. U.S. Coast Guard Approved Bridges. 
can be combined to authorize a" 16. Return Water From Upland 
and complete project” as defined at 33 
CFR 330.2{j). However, the same NWP 
cannot be used more than once for a 
single and complete project. 

(d) Combining nationwide permits 
with individual permits. Subject to the 
following qualifications, portions of a 
larger project may proceed under the 
authority of the NWPs while the DE 
evaluates an individual permit 
application for other portions of the 
same project, but only if the portions of 
the project qualifying for NWP 
authorization would have independent 
utility and are able to function or meet 
their purpose independent of the total 
project. When the functioning or 
usefulness of a — of the total 
project qualifying for a NWP is 
dependent on the remainder of the 
project, the NWP does not apply and all 
portions of the project must be 
pe as part of the individual 


rmit process. 

M (a keeeeiiienel olemermiaen 
is authorized to proceed under a NWP, it 
is with the understanding that its 
construction will in no way ee 
the decision on the individual permit for 
the rest of the project. Furthermore, the 
individual permit documentation must 
include a discussion of the impacts of 
the entire project, including related 
activities authorized by NWP. 

(2) NWPs do not apply, even if a 
portion of the project is not dependent 
on the rest of the project, when any 
portion of the project is subject to an 
enforcement action by the Corps or EPA. 


Appendix A to Part 330—Nationwide 
Permits and Conditions 


This Appendix contains the optional 
nationwide permits and conditions for 


A. Index of the Nationwide Permits and 
Conditions 


Nationwide Permits 


1. Aids to Navigaticn. 
2. Structures in Artificial Canals. 
Maintenance 


3. fe 
4. Fish and Wildlife 
Activities. 
5. Scientific Measurement Devices. 


Discharge. 
26. Headwaters and Isolated Waters 


Discharges. 
27. Wetland Restoration Activities. 
28. Modifications of Existing Marinas. 
Reserved. 


Nationwide Permit Conditions General 
Conditions 


1. Navigation. 


section 10 of the Rivers and Harbors Act of 
1899 and section 404 of the Clean Water Act. 


Harvesting, 
Enhancement, and Attraction Devices and 


4. Minimization. 
5. Spawning Areas. 


9. Removal of Temporary Fills. 
B. Nationwide Permits 

1. Aids to Navigation. The placement of 
aids to navigation and regulatory markers 
which are approved by and installed in 
accordance with the requirements of the U.S. 
Coast Guard. (See 33 CFR part 66, subchapter 


where the connection of the canal to a 
navigable water of the United States has 
been previously authorized (see 33 CFR 
$22.5(g)). (Section 10) 

3. Maintenance. The repair, rehabilitation, 
or replacement of any previously authorized, 
currently serviceable structure or fill, or of 
any currently serviceable structure or fill 
authorized by 33 CFR 330.3, provided that 
such repair, rehabilitation, or replacement 
does not result in a substantial change in the 
structure's configuration or the filled area, or 
an increase in adverse impacts on waters of 
the United States, and further provided that 
the structure or fill is not to be put to uses 
differing from those uses specified or 
contemplated for it in the original permit or 


usable as is or with some 


maintenance, 
not so degraded as to essentially require 


two years by storms, floods, fire or other 
discrete events, but a were serviceable 
immediately preceding that event. 
Maintenance dredging and beach restoration 
are not authorized by this nationwide permit. 
(Sections 10 and 404) 

4. Fish and Wildlife Harvesting, 
Enhancement, and Attraction Devices and 
Activities. Fish and wildlife harvesting 
devices and activities such as pound nets, 
crab traps, crab dredging, eel pots, lobster 
traps, duck blinds, clam and oyster digging; 
and small fish attraction devices such as 
open water fish concentrators (sea kites, 
etc.). This nationwide permit does not 
authorize artificial reefs or impoundments 
and semi-impoundments of waters of the 
United States, for culture or holding of mobile 
species such as lobster. (Sections 10 and 404) 

5. Scientific Measurement Devices. Staff 
ps testing and improvement 
water ity 
devices, small weirs and flumes constructed 


inclu sampling, exploratory 

operations and pogo enc at Blo 
other exploratory-type bore holes. 

cudiepthlis deem abausented 
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material from test wells for oil and gas 
exploration is not authorized by this 
nationwide permit; the plugging of such wells 
is authorized. Fill placed for roads, pads and 
other similar activities is not authorized by 


req 
permit under section 402 of the Clean Water 
Act. (Sections 10 and 404) 

7. Outfall Structures. Activities related to 
construction of outfall structures and 
associated intake structures where the 


exempted, or are otherwise in compliance 
with regulations issued under the National 
Pollutant Discharge Elimination System 
Program (section 402 of the Clean Water Act), 
provided that the nationwide permittee 


(Also see 33 CFR 330.1(e).) Intake structures 
per se are not included—only those directly 
associated with an outfall structure. (Sections 
10 and 404) 

&. Oil and Gas Structures. Structures for 
the exploration, production, and 
transportation of oil, gas, and minerals on the 
Outer Continenta! Shelf within areas leased 


(Where such limits have not been designated, 
or where — are anticipated, district 
engineers will consider discretionary 

authority in accordance with 33 CR $30.4{e) 


and will also review such proposals to ensure 
that they comply with the provisions of the 
fairway regulations in 33 CFR 322.5(1).) Such 
structures will not be placed in established 

zones or restricted areas as 
designated in 33 CFR part 334 nor EPA or 
Corps designated dredged material disposal 
areas. (Section 10) 


areas to facilitate moorage of vessels where 
such areas have been established for that 
purpose by the U.S. Coast Guard. (Section 10) 
Buoys. Non-commercial, 


manager 

approve each buoy or marker individually. 
(Section 10) 

12. Utility Line Backfill and Bedding. 

of material for backfill or bedding 
for utility lines, including outfall and intake 
structures, provided there is no change in 
preconstruction contours. A “utility line” is 
eanparins tay acioes agua. 
any gaseous, 

liquefiable, or slurry substance, for any 
purpose, and any cable, line, or wire for the 


transmission for any purpose of electrical 
energy, telephone and telegraph messages, 
and radio and television communication. The 
term “utility line” does not include activities 
which drain a water of the United States, 
such as, drainage tile. Material resulting from 
trench excavation may be temporarily (six 
months) sidecast into waters of the United 
States provided that the material is not 

laced in such a manner that it is dispersed 

currents or other forces. In wetlands, the 

top 6” to 12” of the trench should generally be 
backfilled with topsoil from the trench. 
Excess material must be removed to upland 
areas immediately upon completion of 
construction. Any exposed slopes and 
streambanks must be stabilized immediately 
upon completion of the utility line. The utility 
line itself will require a section 10 permit if in 
navigable waters of the United States. (See 33 
CFR part 322). (Section 404) 

13. Bank Stabilization. Bank stabilization 
activities necessary for erosion prevention 
provided: 

a. No material is placed in excess of the 
minimum needed for erosion protection; 

b. The bank stabilization activity is less 
than 500 feet in length; 

c. The activity will not exceed an average 
of one cubic yard per running foot placed 
along the bank below the plane of the 
— high water mark or the high tide 


d. No material is placed in any special 
aquatic site, including wetlands; 

e. No material is of the type or is placed in 
any location or in any manner so as to impair 
surface water flow into or out of any wetland 


area; 

f. No material is placed in a manner that 
will be eroded by normal or expected high 
flows (properly anchored trees and treetops 
may be used in low energy areas); and, 

g. The activity is part of a single and 
complete project. 

Bank stabilization activities in excess of 500 
feet in length or greater than an average of 
one cubic yard per foot may be 
authorized if the permittee notifies the 
district in accordance with the 
“Notification” general condition and the 
district engineer determines the activity 
complies with the terms and conditions of the 
nationwide permit and the adverse 
environmental impacts are minimal both 
individually and cumulatively. (Sections 10 
and 404) 

14, Road Fills for roads crossing 
waters of the United States (including 
wetlands and other special aquatic sites) 


provided: 

a. The width of the fill is limited to the 
minimum necessary for the actual 

b. The fill placed in waters of the Uni 
States is limited to a filled area of no more 
than ¥% acre. Furthermore, no more than a 
total of 200 linear feet of the fill for the 
La sites, 


«. Ths cients to abet: alaier 

otherwise designed to prevent the restriction 
of, and to withstand, expected high flows and 
tidal flows; 

d. The crossing, including all attendant 
features, both tem and permanent, is 
part of a single and complete project for 
crossing of a water of the the United States; and, 


Federal Register / Vol. 56, No. 69 / Wednesday, April 10, 1991 / Proposed Rules 


e. For fills in special aquatic sites, including 
wetlands, the permittee notifies the district 
engineer in accordance with the 
“Notification” general condition. The 
notification must also include a delineation of 
affected special aquatic sites, including 
wetlands. 

Some road fills may be eligible for an 
exemption from the need for a section 404 
permit altogether (see 33 CFR 323.4). Also, 
where local circumstances indicate the need, 
district engineers will define the term 
“expected high flows” for the purpose of 
establishing applicability of this nationwide 
permit. (Sections 10 and 404) 

15. U.S. Coast Guard Approved Bridges. 
Discharges of dredged or fill material 
incidental to the construction of bridges 
across navigable waters of the United States, 
including approach fills, cofferdams, 
abutments, foundation seals, piers, and 
temporary construction and access fills 
provided such discharge has been authorized 
by the U.S. Coast Guard as part of the bridge 
permit. For approach fills in special aquatic 
sites the permittee must notify the district 
engineer in accordance with the 
“Notification” general condition. The 
notification must also include a delineation of 
affected special aquatic sites, including 
wetlands. Causeways are not included in this 
nationwide permit and will require an 
individual or regional section 404 permit. 
(Section 404) 

16, Return Water From Upland Contained 
Disposal Areas. Return water from an upland 
contained dredged material disposal area 
provided the state had issued a site specific 
certification or waiver under section 401 of 
the Clean Water Act (see also 33 CFR 
$25.2(b)(1)). The dredging itself requires a 
section 10 permit if located in navigable 
waters of the United States. The return water 
from a contained disposal area is 
administratively defined as a discharge of 
dredged material by 33 CFR 323.2(d) even 
though the disposal itself occurs on the 
upland and thus does not require a section 
404 permit. This nationwide permit satisfies 
the technical requirement for a section 404 
permit for the return water where the quality 
of the return water is controlled by the state 
sae (Becta 7208) eae 

ion 

17. Hydropower Projects. Discharges of 
dredged or fill material associated with 
hydropower projects where the —— 
project which includes the 
authorized by the Federal Energy 
Commission (FERC) under the Federal Power 
Act of 1920, as amended, provided the 
permittee notifies the district engineer in 
accordance with the “Notification” general 
condition. For —- in meee ate 
sites, including wetlands, 
must also include a delineation of elaeded 
special aquatic sites, including wetlands. 
(Also see 33 CFR 330.i(e)). The Federal 
Power Act exempts such projects from the 
need for a section 10 permit. Those projects 
for which the FERC has granted an 
exemption from licensing pursuant to section 
408 of the Security Act of 1980 (16 
U.S.C. 2705 2708) and eection 30 of the 
Federal Power Act, as amended, do not 
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require notification to the district engineer. 
Omi oD isch Minor discharges of 
18. Minor Discharges. or 
or fill material into all waters of the 
United States provided: 
so discharge does not exceed 25 cubic 
yards; 

b. The discharge will not cause the loss of 
more than “io acre of a special aquatic site, 
including wetlands; 

‘ If the discharge exceeds - cubic yards 
or the discharge is in a s aquatic site, 
including wetlands, the Teelen aan the 
district engineer in accordance with the 
“Notification” general condition. For 
discharges in special aquatic sites, including 
wetlands, the notification must also include a 
delineation of affected special aquatic sites, 
including wetlands. (Also see 33 CFR 
330.1(e).) 

d. The discharge, including all attendant 
features, both temporary and permanent, is 
part of a single and complete project.For the 
purposes of this nationwide permit, the 
acreage limitation refers to waters of the 
United States that are physically covered by 
the discharge plus waters of the United 
States that are flooded and waters of the 
United States that are drained so that they 
would no longer be a water of the United 
States as a result of the project. (Sections 10 
and 404) 

19. 20 Cubic Yard Dredging. Dredging of no 
more than 20 cubic yards below the plane of 
the ordinary high water mark or the mean 
high water mark from navigable waters of the 
United States as part of a single and 
complete project. This nationwide permit 
does not authorize the connection of canals 
- or other artificial waterways to navigable 
waters of the United States (see section 33 
CFR 322.5(g)). (Section 10) 

20. Oil Spill Cleanup. Activities required 
for the containment and cleanup of cil and 
hazardous substances which are subject to 
the National Oi! and Hazardous Substances 
Pollution Contingency Plan, (40 CFR part 300), 
provided that the work is done in accordance 
with the Spill Control and Countermeasure 
Plan required by 40 CFR 112.3 and provided 
that the Regional Response Team (if one 
exists in the area) concurs with the proposed 
containment and cleanup action. (Sections 10 
and 404) 

21. Surface Mining Activities. Activities 
associated with surface coal mining activities 
provided they are authorized by the 
Department of the Interior, Office of Surface 
Mining, or by states with approved programs 
under title V of the Surface Mining Control 
and Reclamation Act of 1977 and provided 
the permittee notifies the district engineer in 
accordance with the “Notification” general 
condition. For discharges in special aquatic 
sites, including wetlands, the notification 
must also include a delineation of affected 
special aquatic sites, including wetlands. 
(Also see 33 CFR 330.1(e)). (Sections 10 and 
404) 

22. Removal of Vessels. Temporary 
structures or minor fills required for the 
removal of wrecked, abandoned, or disabled 
vessels, or the removal of man-made 
obstructions to navigation. This nationwide 
permit does not authorize the removal of 
vessels listed or determined eligible for 


listing on the National Register of Historic 

Places unless the district engineer is notified 
and indicates that there is compliance with 
the “Historic ,? condition. 


waters of the United Staes may need a permit 
from EPA (see 40 CFR 229.3). (Sections 10 and 
404 


) 
23. Approved Categorical Exclusions. 
Activities undertaken, assisted, authorized, 
ted, funded, or financed, in whole or in 


the National Environmental Policy Act (40 
CFR part 1500 et seq.}, that the activity, work, 
or discharge is categorically excluded from 
environmental documentation because it is 
included within a category of actions which 
neither individually nor cumulatively have a 
significant effect on the human environment, 
and the Office of the Chief of Engineers 
(ATTN: CECW-OR)} has been furnished 
notice of the agency's or department's 
application for the categorical exclusion and 
concurs with that determination. Prior to 
approval for purposes of this nationwide 
permit of any agency's categorical exclusions, 
the Chief of Engineers will solicit comments 
through publication in the Federal Register. In 
addressing these comments, the Chief of 
Engineers may require certain conditions for 
authorization of an agency’s categorical 
exclusions under this nationwide permit. 

For fills in special aquatic sites, including 
wetlands, the permittee must notify the 
district engineer in accordance with the 
“Notification” general condition. The 
notification must also include a delineation of 
affected special aquatic sites, including 
wetlands. (Sections 10 and 404) 

24. State Administered section 404 
Program. Any activity permitted by a state 
administering its own section 404 permit 


program pursuant to 33 U.S.C. 1344(g)-(1) is 
permitted pursuant to section 10 of the Rivers 


and Harbors Act of 1899. Those activities 
which do not involve a section 404 state 


will be 
exempted by section 154 of Public Law 94- 
587 (see 35 CFR $22.3(a)(2)). (Section -. 
25. Structural Discharge. 
concrete, sand, rock, etc. into sault ecled 
forms or cells where the material will be used 


projects, 
bridges, transmission line footings, and 
walkways. The NWP does not authorize 
filled structural members that would support 


buildings, homes, parking areas, storage 
areas and other such structures. Housepads 
or other building pads are also not included 
in this nationwide permit. The structure itself 
may require a section 10 permit if located in 
navigable waters of the United States. 
(Section 404) 

26. Headwaters and Isolated Waters 
Discharges. Discharges of dredged or fill 
smnateuial ta into headwaters and isolated waters 
provided: 
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a. The does not cause the loss of 
more than 10 acres of waters of the United 
States; 

b. The permittee notifies the district 
ergineer if the discharge would cause the loss 
of waters of the United States greater than 
one acre in accordance with the 
“Notification” condition. For 

in special aquatic sites, including 
wetlands, the notification must also include a 
delineation of affected special aquatic sites, 
including wetlands. (Also see 33 CFR 
330.1(e)); and 

c. The discharge, including all attendant 
features, both temporary and permanent, is 
part of a single and complete project. 

For the purposes of this nationwide permit, 
the acreage of loss of waters of the United 
States includes the filled area plus waters of 
the United States that are flooded and waters 
of the United States that are drained so that 
they would no longer be a water of the 
United States as a result of the project. 
(Section 404) 

Note: For the purposes of this proposed 
rule, a discussion of options being considered 
for NWP 26 is provided in the Preamble. 

27. Wetland Restoration Activities. 
Activities associated with the restoration of 
altered and degraded non-tidal wetlands on 
private lands in accordance with the terms 
and conditions of a binding wetland 
restoration contract between the landowner 
and the U.S. Fish and Wildlife Service or the 
Soil Conservation Service; or activities 
associated with the restoration of altered and 
degraded non-tidal wetlands on Federal 
surplus lands (e.g. military lands proposed for 
disposal), Farmers Home Administration 
inventory properties, and Resolution Trust 
Corporation Inventory properties that are 
under Federal control prior to being 
transferred to the private sector. Such 
activities include, but are not limited to: 
Installation and maintenance of small water 
control structures, dikes, and berms; 
beeing of edeing Culye Sates 
removal of existing drainage structures; 
construction of smal! nesting islands; and 
other related activities. This nationwide 
permit applies only to those restoration 
peer eaee Rh eapean es eating 
natural wetland hydrology, vegetation, and 
function to altered and degraded non-tidal 
wetlands. This nationwide permit also 
authorizes any future discharge of dredged or 
fill material associated with reversion of a 
restored wetland on private land to its prior 
condition and use (i.e. prior to restoration 
under the contract) within five years after 
expiration of a limited term wetland 
restoration contract, even if such discharge 
occurs after this nationwide permit expires. 
The prior condition will be documented in the 
original contract, and the determination of 
return to prior conditions will be made by the 
Federal agency executing the contract. 
(Sections 10 and 404) 

28. Modifications of Existing Marinas. 
Reconfigurations of existing docking facilities 
ee —— — No 

additi or spaces, or 
expansion of any Kind within water of te 
United States are authorized by this 
nationwide permit. (Section 10) 
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29. Reserved. 

30. Dewatering Construction Sites. 
Temporary cofferdams placed in a manner 
that will not be eroded by expected flows for 


31. Small Docks and Piers. Small private 
fixed or floating boat docks and piers in 
navigable waters of the United States 
meeting the following limitations: 

a. The structure shall not extend more than 
50 feet waterward of the ordinary high water 
mark or mean high water mark, or shall not 
exceed more than 25 percent of the width of 
the waterbody (whichever is less); 

b. The dock or pier shall not exceed 6 feet 
in width; 

c. Configuration of the dock or pier may 
vary in plan (e.g. straight, T, U, or L shaped) 
provided the total length of all segments does 
not exceed 100 feet and the surface area does 
not exceed 600 square feet; 

d. The height of the dock or pier over 
wetlands must be one foot in height per each 
foot of width of ihe dock or pier unless 
otherwise authorized by the district engineer. 

e. All structures must be set back a 


properties; 

f. In addition to the above, a swim raft or 
swim platform that does not exceed 200 
square feet, a boat hoist, and a covered boat 
shed may be included; 

g- Floatation material must be free of 

pesticides, oil, gas or other toxic 
residues or substances; and 
h. No structure can extend within 25 feet of 


Private boat docks and piers in excess of — 
the limits above may be authorized, if the 
permittee notifies the district engineer in 
accordance with the “Notification” general 
condition; and the district engineer 
determines that the dock or pier complies 
with the appropriate terms and conditions of 
the nationwide permit and that the adverse 
environmental impacts are minimal both 
individually and cumulatively. ae 

32. Completed Enforcement Actions. Any 
discharge of dredged or fill material, structure 
or work resulting from a court-ordered 

court decision, or other 
civil or criminal 


access fills. The permittee must notify the 
district enigneer in accordance with the 
“Notification” general condition. The 
notification must also include a restoration 


plan of reasonable measures to avoid and 
minimize impacts to aquatic resources. The 
district engineer will add special conditions, 
where necessary, to ensure that adverse 
environmental impacts are minimal. Such 
conditions may include: Limiting the 


construction methods (e.g. construction mats 
in wetlands where practicable). (Sections 10 
and 404) 

34. Cranberry Production Activities. 

Note: For the purposes of this proposed 
rule, a discussion of options being considered 
for NWP $4 is provided in the Preamble. 

35. Maintenance Dredging of Existing 
Basins. Excavation and removal of 
accumulated sediment for maintenace of 
existing marina basins, canals, and boat slips 
provided the dredged material is disposed of 
at an upland site or a Corps approved 
disposal site and proper siltation controls are 
used. (Section 10) 

38. Boat Ramps. Activities required for the 


but does not exceed 50 cubic yards of 
concrete, rock, crushed stone or gravel into 
forms, or placement of pre-cast concrete 
planks or slabs. (Unsuitable material, such as 
asphalt, is not authorized); 

a 
wi 

c. The base material is crushec-stone, 
gravel or other suitable material; 

d. The excavation is limited to the area 
necessary for site preparation and all 
Se ee 
an 

e. No material is placed in special aquatic 
sites, including wetlands. 

Dredging to provide access to the boat 
ramp will require a section 10 permit if 
located in navigable waters of the United 
States. (Section 10 and 404) 

37. Emergency Watershed Protection. 
Work done by or funded by the Soil 


action) under its Emergency Watershed 
Protection Program (7 CFR part 624) provided 
the district engineer is notified in accordance 
with the “Notification” general condition. 
= see 33 CFR 330.1{e)). (Sections 10 and 
404 

38. Cleanup of Hazardous and Toxic 
Waste. Specific activities required to effect 
the containment, stabilization or removal of 
hazardous or toxic waste materials that are 
performed, ordered, or sponsored by a 
government agency with established legal or 


wetlands, the notification must also include a 
delineation of affected special aquatic sites, 
including wetlands. Court ordered remedial 
action plans or related settlements are also 
authorized by this nationwide permit. This 
nationwide permit does not authorize the 
establishment of new disposal sites or the 


disposal 
(Sections 10 and 404) 
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39. Agricultural Discharges. Discharges of 
dredged or fill material in “farmed wetlands” 


a. The discharges are necessary for 
agricultural production; 

b. The Wetlands that were once in use for 
agricultural crop production have not lain 
idle so long that modifications to the 
hydrologic regime are necessary to resume 


agriculture; 
d. The discharge will be limited to the 
ie her da a ma ce 
P ‘ 


roduction; 

e. The permittee notifies the district 
engineer in accordance with the 
“Notification” general conditions. The 
notification must also include a delineation of 
affected special aquatic sites, including 
wetlands. (Also see 33 CFR 330.1(e)). 

“Farmed wetlands” are wetlands that were 
both manipulated and cropped for 


and playa lakes that meet the wetland 
criteria and other wetlands that are 
seasonally flooded or ponded for at least 15 
consecutive days during the growing season 
under average conditions (i.e., 50 percent 
chance of occurrence). 

This nationwide permit does not authorize 
the filling of wetlands so as to raise the 
elevation to create upland farm land, nor 
does it authorize filling that will result in the 

permanent drainage of wetlands to create 
upland henitiaes land. (Section 404) 

40. Farm Buildings. Discharges of dredged 
or fill material for foundations and building 
pads for buildings or agricultural related 
structures necessary for farming activities 
into jurisdictional wetlands that = in 
agricultural crop production prior 
December 23, 1985 (i.e. farmed wetlands) The 
discharge will be limited to the minimum 
necessary (see the “Minimization” section - 
404 only condition). (Section 404) 


C. Nationwide Permit Conditions 
General Conditions 
The following general conditions must be 


followed in order for any authorization by the 
nationwide permits to be valid: 


hagantenendaeainds 
must be used and maintained in effective — 


operating condition during construction, and 
all exposed soil and other fills must be 
permanently stabilized at the earliest 
practicable date. 

4. Aquatic life movemenis. No aan as may 


waterbody unless the primary purpose is to 


impound water. 
5. Equipment. Heavy equipment working in 
wetlands must be placed on mats or other 
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measures must be taken to minimize soil 
disturbance. 

6. Regional and case-by-case cond?*ions. 
The activity must —— with any regional 
conditions which may have been added by 
the divisior engineer (see 33 CFR 330.4{e)) 
and any case snecific conditions added by 


e Corps. 

7. Wild and Scenic Rivers. No activity may 
occur in a component of the National Wild 
and Scenic River System; or in a river 
officially designated by Congress as a “study 
river” for possible inclusion in the system, 
while the river is in an official study status. 
Information on Wild and Scenic Rivers may 
be obtained from the National Park Service 
and the U.S. Forest Service. 

&. Tribal rights. No activity or its operation 
may impair reserved tribal rights, including, 
but not limited to, reserved water rights and 
treaty fishing and hunting rights. 

9. Water quality certification. In certain 
states, an individual state water quality 
certification must be obtained or waived (see 
33 CFR 330.4(c)). 

10. Coastal zone management. In certain 
states, an individual state coastal zone 
management consistency concurrence must 
be obtained or waived (see section 330.4(d)}). 

11. Endangered species. No activity may 
jeopardize the continued existence of a 
threatened or endangered species or a 
species proposed for such designation, as 
identified under the Endangered Species Act, 
or destroy or adversely modify the critical 
habitat of such species. Non-federal 
permittees shall notify the district engineer if 
any listed species or critical habitat might be 
affected or is in the vicinity of the project and 
shall not begin work on the activity 
authorized by the nationwide permit until 
notified by the district engineer (see 33 CFR 
$30.4(g)). Information on the location of 
threatened or endangered species and their 
critical habitat can be obtained from the U.S. 
Fish and Wildlife Service and National 
Marine Fisheries Service. 

12, Historic properties. The permittee must 
notify the district engineer if the authorized 
activity may adversely affect any historic 
properties listed, eligible, or potentially 
eligible for listing on the National Register of 
Historic Places. Information on the location 
and existence of historic resources can be 
obtained from the State Historic Preservation 
Office and the National Register of Historic 
Places. Where such properties may be 
affected, the permittee may not begin the 
authorized activity until notified by the 
district engineer (see 33 CFR 330.4(h)). 

13. Notification. Where required by the 
terms of the NWP the prospective permittee 
must notify the district engineer as early as 
possible but not later than 30 days prior to 
commencing the activity. If the permittee is 
not notified otherwise within the 30-day 
period the permittee.may begin the activity. 
por 9- com | the permittee’s right to proceed 

under the NWP may be modified, suspended, 
or revoked only in accordance with the 
procedure set forth in 33 CFR 330.5(d)(2). 

The notification must be in writing and 
include — information and any 


required fees: 
(a) Name, address and telephone number 
of the permittee; 


(b) Location of the proposed pro} 

“iar taneighes dl hatenriedl peabind 
and its purpose; 

(d) Where required by the terms of the 
NWP a delineation of affected special 
aquatic sites, including wetlands. 

The standard individual permit application 
form (Form ENG 4345) may be used as the 
notification. 

If, after reviewing the notification for a 
NWP which requires a delineation of special 
aquatic sites, including wetlands, the DE 
determines that the impacts are more than 
minimal, then the DE will require an 
individual permit unless the prospective 
permittee elects to propose mitigation so that 
the impacts would be minimal. 

Wetlands Delineations: Wetland 
delineations must be prepared in accordance 
with the Federal Manual for Identifying and 
Delineating Jurisdictional Wetlands or the 
current method required by the Corps. The 
permittee may ask the Corps to delineate the 
special aquatic site. There may be some 
delay if the Corps does the delineation. 
Furthermore, the 30 day period will not start 
until the wetland delineation has been 
completed. 

Mitigation: Factors that the DE will 
consider when determining the acceptability 
of appropriate and practicable mitigation, 
include but are not limited to: 

(a) To be practicable the mitigation must be 
avai'eble and capable of being done 

considering costs, existing technology, and 
logistics in light of overall project purposes; 

(b) To the extent appropriate, permittees 
should consider mitigation banking or 
contributions to wetland trust funds as an 
acceptable form of “appropriate and 
practicable mitigation.” 

ermore, examples of mitigation that 
may be appropriate and practicable include 
but are not limited to: reducing the size of the 


— incorporating construction practices 


that minimize erosion and sedimentation; 
avoiding construction during spawning and 
migration periods; establishing buffer zones 
to protect aquatic resource values; and 
replacing the loss of aquatic resource values 
by creating, restoring, and enhancing similar 
habitat. 
Section 404 Only Conditions 

In addition to the General Conditions, the 
following conditions apply only to activities 
that involve the of ed or fill 
material and must be followed in order for 
authorization by the nationwide permits to be 
valid: 

1. Water supply intakes. No discharge of 
dredged or fill material may occur in the 
proximity of a public water supply intake 
except where the discharge is for repair of 
the public water supply intake structures or 
adjacent bank stabilization. 

2. Shellfish production. No discharge of 

or fill material may occur in areas of 
concentrated shellfish production, unless the 
is directly related to a shellfish 
harvesting activity authorized by nationwide 
t 


permit 4. 

3. Suitable material. No discharge of 
dredged or fill material may consist of 
unsuitable material (e.g., trash, debris, car 
bodies, etc.) and material discharged must be 
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free from toxic pollutants in toxic amounts 
(see section 307 of the Clean Water Act). 

4. Minimization. Discharges of dredged or 
fill material into waters of the United States 
must be minimized at the project site (i.e. on- 
site) to the maximum extent practicable. 

5. Spawning areas. Discharges in spawning 
areas during spawning seasons must be 
avoided to the maximum extent practicable. 

6. Obstruction of high flows. To the 
maximum extent practicable, discharges must 
not permanently restrict or impede the 
passage of normal or expected high flows or 
cause the relocation of the water (unless the 
primary purpose of the fill is to impound 
waters). 

7. Adverse impacts from impoundments. lf 
the discharge creates an impoundment of 
water, adverse impacts on the aquatic system 
caused by the accelerated passage of water 
and/or the restriction of its flow shall be 
minimized. 

8. Waterfowl breeding areas. Discharges 
into breeding areas for migratory waterfow! 
must be avoided to the maximum extent 
practicable. 

9. Removal of temporary fills. Any 
temporary fills must be removed in their 
entirety and the affected areas returned to 
their preexisting elevation. 


[FR Doc. 91-8202 Filed 4-9-1; 8:45 am] 
BILLING CODE 3810-01-¢ 


33 CFR Part 330 


Proposal To Amend Nationwide Permit 

Program Regulations and Issue, 
Roenun ane abaiiy teeivenada 
Permits; Hearing 


AGENCY: U.S. Army Corps of Engineers, 
DoD. 


ACTION: Notice of public hearing. 


SuMMARY: In the Proposed Rules section 
of this issue of the Federal Register the 
Corps of Engineers is publishing its 
proposal to amend the nationwide 
permit program regulations and to issue, 
reissue, and modify nationwide permits. 
The Corps of Engineers will hold a 
public hearing on the nationwide 
permits contained in that proposal. The 
hearing will be held in Washington, DC 
on May 10, 1991 at the Quality Hotel 
Capitol Hill and is open to the public. 
Comments may be submitted in person 
at the hearing or in writing to the Office 
of the Chief of Engineers at the address 
given below. The hearing record will 
remain open until May 27, 1991. The 
legal authority for this hearing is section 
404 of the Clean Water Act (33 U.S.C. 
1344) and section 10 of the Rivers and 
Harbors Act of 1899 (33 U.S.C. 403). 


DATES: The hearing will be held from 1 
p.m. to 5 p.m. on May 10, 1991. 
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Appresses: The hearing will be held at 
the Quality Hotel Capitol Hill, 415 New 
Jersey Ave. NW., Washington, DC. 
Written comments may be submitted to 
HQUSACE, ATTN: CECW-OR, 
Washington, DC, 20314-1000. 


FOR FURTHER INFORMATION CONTACT: 
Mr. Ed Bonner or Mr. Sam Collinson, 
Regulatory Branch, Office of the Chief of 
Engineers, at (202) 272-0199. 


SUPPLEMENTARY INFORMATION: The 
hearing will be held in accordance with 
the Corps public oe oe at 
33 CFR 327. The hearing 
ouamaiiod. Persons desiring to testify 
at the hearing are requested to limit 
their statements to 15 minutes. Filing of 
a written statement at the time of giving 
the oral statement would be helpful and 
facilitate the job of the court reporter. 
Persons wishing to speak at the hearing 
need only fill out a card that will be 
available at the entrance to the hearing 
room. Advance requests to speak may 
be mailed to the Office of the Chief of 
Engineers at the address given above. 
Dated: March 15, 1991. 
Steve Matteson, 
Colonel, Corps of Engineers, Assistant Chief, 
Construction and Readiness Division, 
Directorate of Civil Works. 
[FR Doc. 91-8203 Filed 4-89-61; 8:45 am] 
BILLING CODE 3810-01-41 
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DEPARTMENT OF HEALTH AND 
SERVICES 


AGENCY: Food and Drug Administration, 
HHS. 


action: Final rule. 


summary: The Food and Drug 
Administration (FDA) is issuing a final 
rule to require the filing of a premarket 
approval application (PMA) for the 
implanted silicone gel-filled breast 
prosthesis, a generic type of medical 
device intended to augment or 
reconstruct the size and/or contour of 
the female breast. 
distribution of this device must cease, 
unless a manufacturer or importer has 
filed with FDA a PMA for its version of 
the implanted silicone gel-filled breast 
prosthesis within 90 days of the 
effective date of this regulation. This 
regulation reflects FDA's exercise of its 
discretion to require PMA's for 
preamendments devices. (See section 
513{d) (3) of the Federal Food, Drug, and 
Cosmetic Act (the act) (21 U.S.C. 
360c{d)(3).} The agency identified the 
silicone gel-filled breast prosthesis as 
one of the high-priority devices that 
would be subject to PMA requirements 
(January 6, 1989; 54 FR 550 at 551). This 
is consistent with FDA's 
stated priorities and Congress’ 
requirement that class III devices are to 
be regulated by FDA's premarket 
approval review. This action is being 
taken under the Medical Device 
Amendments of 1976 (Pub. L. 94-295). 
The preamble to this rule responds to 
comments received on the proposal to 
require the filing of a PMA. 
EFFECTIVE DATE: April 10, 1991. 


FOR FURTHER INFORMATION CONTACT: 
Kenneth A. Palmer, Center for Devices 
and Radiological Health (HFZ-410), 
Food and Drug Administration, 1390 
Piccard Dr., Rockville, MD 20850, 301- 
427-1080. 

SUPPLEMENTARY INFORMATION: 

L Introduction 


This regulation is final upon 
publication and requires PMA's for all 
silicone gel-filled breast prostheses 
classified under 21 CFR 878.3540 and all 
devices that are substantially equivalent 
to them. PMA's for these devices must 
be filed with FDA within 90 days of the 


effective date of this regulation. (See 
section 501(f) (1) (A) of the act (21 U.S.C. 


351 A)). 

in the Federal Register of June 24,1988 
(53 FR 23874), FDA published a final rule 
| pict Ae into class 


878.3540) of FDA's regulations setting 
forth the classification of the silicone 
gel-filled breast prosthesis intended for 
medical use applies to: (1) Any silicone 
gel-filled breast prosthesis that was in 
commercial distribution before May 28, 
1976, and (2) any device that FDA has 
found to be substantially equivalent to a 
silicone gel-filled breast thesis in 
commercial distribution before May 28, 


1976. 

In the Federal Register of Mav 17, 1990 
(55 FR 20568), FDA published a 
proposed rule to require the filing, under 
section 515(b) of the act (21 U.S.C. 
360e(b)), of PMA’s for the classified 
silicone gel-filled breast prosthesis and 
all substantially equivalent devices. In 
accordance with section 515(b)(2)(A) of 
the act, FDA included in the preamble to 
the proposal the agency's proposed 
findings regarding: (1) The degree of risk 
of iliness or injury designed to be 
eliminated or reduced by requiring the 
device to meet the premarket approval 
requirements of the act, and a the 
benefits to the public from use of the 
device (55 FR 20568 at 20570). 

The preamble to the ead also 
provided an opportunity for interested 
persons to submit comments on the 
proposed rule and the agency's 
proposed and, under section 
515(b)(2)(B) of the act, provided the 
opportunity for interested persons to 
request a change in the classification of 
the device based on new information 
— to its classification. 
petition requesting a change in 
classification of the silicone gel-filled 
breast prosthesis was required to be 
submitted by June 1, 1990. The comment 
period initially closed on July 16, 1990. 
Because of several requests, FDA 
extended the comment pericd for 60 
days to September 14, 1990, to ensure 
adequate time for preparation and 
submission of comments (55 FR 29223). 

FDA did not receive any petitions 

uesting a change in the classification 
of the silicone gel-filled breast 
prosthesis. The agency did receive a 
total of 2,670 comments in response to 
the proposal of May 17, 1990. This total 
number represents comments from 
individuals, manufacturers, coe 
societies, consumer and health 
and attorneys. The comments om od 
addressed issues relating to the 
significant risks associated with the use 
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of silicone gel-filled breast prostheses. 
comments were made by patients 


favorable experience with this device. 
Several comments described adverse 
effects associated with the devices, 
largely reflecting the profile of the risks 
identified in the proposal. 


I. Summary and Analysis of Comments 
and FDA's Response 
A. General Comments 


1. A few comments disputed the 
accuracy of the device description for 
breast prostheses. These comments are 
summarized as follows: 

(a) The device description is incorrect 
in that the devices classified by FDA 
were not intended to be filled by the 
surgeon with silicone gel; 

(b) The device description of the shell 
is incorrect in that the devices classified 
7 _ do not contain stabilizers in the 

ell: 


(c) The device description of the 
silicone gel is incorrect in that the 
devices classified by FDA do not 
— stabilizers or fillers in the gel; 


(d) The term prosthesis, as used in the 
classification definition, is incorrect in 
that it applies to an implant. 

FDA disagrees with the comments. 
The device classification description, 

characteristics referenced in 
these comments, was prepared to 
describe the composition of oe gel- 
filled breast prostheses that were in 
commercial Sistribution before 
enactment of the Medical Device 
Amendments. This classification 
description represented FDA's 
understanding of the preamendments 
device, and was proposed as the device 
description in the Federal Register of 
January 19, 1982 (47 FR 2820). 

In response to FDA's proposed 
classification of the device, no 
comments were submitted that disputed 
FDA's characterization and description 


During the classification process FDA 

received no comments reg: those 

aspects of the identification of 

device now ted in comments to 

FDA's section 515(b) proposed rule. The 
device classification 


the Federal Register of June 24, 1988 (53 
FR 23874). 

While devices marketed today may 
not be identical to the classification 
definition, they, nevertheless, have been 
found to be substantially equivalent to 
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Il devices silicone gel- 
filled breast prostheses notwithstanding 
compositional differences. FDA 
disagrees with the fourth comment 
regarding its improper use of the word 
“prosthesis.” Contrary to the comment's 
contention, the term prosthesis 
appropriately describes either internally 
or externally used devices. 

2. One comment asked that the double 
lumen silicone gel-filled breast 
prosthesis be deleted from any final call 
for PMA’s for silicone gel-filled breast 
prostheses until FDA publishes a 
classification proposal for the specific 
device type. The comment stated that 
the double lumen prosthesis was not 
subject to the 1882 proposed regulations 
(47 FR 2815), nor was it the subject of a 
separately published classification 
proposal. Therefore, the comment 
concluded that the device was not 
classified pursuant to a duly 
promulgated regulation subject to the 
notice-and-comment rul 
procedures of the Administrative 
Procedure Act (APA). 

FDA disagrees with this comment. In 
47 FR 2815, FDA proposed not to classify 
the double lumen silicone gel-filled/ 
saline breast prosthesis. At that time 
FDA believed that the double lumen 
device did not belong in the 
classification proposed for the silicone 
gel-filled breast prosthesis and, 
therefore, proposed to exclude it. A 
comment was received challenging 
FDA's position and contending that the 
double lumen device did, in fact, belong 
under the proposed classification (see 53 
FR 23863). FDA reexamined the 
available information and requested 
information from manufacturers. After 
review of all available information, FDA 
determined that the proposal not to 
classify the double lumen device was in 
error. FDA agreed with the comment 
and classified the double lumen device 
after clarifying the identification of the 
generic type of device. The classification 
of the double lumen prosthesis was final 
in 1988. The comment did not challenge 
that classification upon which the 
present rulemaking, in part, relies. Even 
assuming the correctness of the 
comment, nevertheless, the comment 
could not now attempt to void this 
section 515(b) rulemaking with a late 
challenge to a prior proceeding. 

3. One comment stated that Congress 
never intended “old” (preamendments) 
devices to be subjected to the same 
scrutiny as “new” devices. The 
comment stated that Congress intended 


that less rigorous scientific evidence 
should be applied to “old” devices. The 
comment further stated that FDA should 
accept scientific data from 
the 20 years of use of the device rather 
than require prospective clinical studies 
of these devices. 

FDA does not believe that Congress 
intended to differentiate between “old” 
and “new” devices with respect to the 
requirement that valid scientific 
evidence was needed to support a PMA 
approval. Neither section 513{a)(3) nor 
515(d) of the act makes any distinction 
between “old” and “new” devices with 
regard to the requirements for approval. 
However, FDA does expect that more 
retrospective data, which, by its 
historical character, is generally less 
detailed and rigorous than prospectively 
gathered data, would be available for 
use in supporting the approval of “old” 
as opposed to “new” devices. FDA 
states that scientific evidence, 
retrospectively gathered data, is 
acceptable to support a PMA approval, 
as long as the data are valid scientific 
evidence within the meaning of 21 CFR 
880.7{c)(2). 

4. Two comments stated that the 
proposed rule does not document or 
support the type or degree of risks to be 
reduced or eliminated by the PMA 
requirement. 

FDA disagrees that the proposal has 
not documented and identified risks 
associated with these devices and the 
degree of these risks to be eliminated or 
reduced by the premarket approval 
process. The purpose of a PMA is to 
identify for each specific device the 
amount of risk and benefit present. 
Based on the identification of such risks 
and benefits, and considering specific 
labeling for a device related to its use 
and risks, the agency may then 
determine whether an acceptable 
showing is made to allow the device to 
remain on the market. 

5. One comment stated that requiring 
data for the risks, such as connective 
tissue disease, tuberculosis, chronic 
infections, tuberculin positivity, and 
immunological disease, that were not 
identified in the final classification 
regulation, without first establishing the 
need and appropriateness for such data 
in an open public session before an FDA 
advisory panel, would place 
manufacturers at a disadvantage in 
complying with the agency’s request for 
PMA’s. aca 

FDA disagrees wi comment. 
Findings, or the lack thereof, in the 
classification regulation do not control 
the | of this proceeding. Section 
515(b) of the act (21 U.S.C. 360e(b)) sets 
forth what must be contained in the 
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notice of a regulation requiring 
PMA’s, and the identification of risks 
and benefits are required parts of the 
notice. (See section 515{b}{2)(A){ii) of 
the act (21 U.S.C. 360e(b)(2)(A){ii)).) 
Moreover, FDA's listing of risks and 
benefits does not eliminate or reduce a 


quan 
associated with the use of its device 
known to that applicant. 

6. One comment stated that there is a 
concern about statements in the 
proposal that would preclude the use of 
data gathered on these devices since 
their final classification in 1988. Further, 
it stated that information gathered on 
devices with 20 years of experience 
should not be excluded from PMA’s. 

FDA is not aware of any such 
statements or attempts to exclude 
certain data. Any data that constitute 
valid scientific evidence and show the 
safety and effectiveness of a device are 
acceptable in a PMA. 

7. One comment stated that FDA 
should define how data contained in a 
premarket notification submission 
(510{k) submission) submitted under 
section 510{k) of the act (21 U.S.C. 
360(k)) should be used to support PMA’s 
for silicone gel-filled breast prostheses, 
and that FDA should clarify why 510{k) 
data are not sufficient for use in 
addressing FDA concerns. 

FDA disagrees and notes that PMA 
content requirements are contained in 
section 515(c) of the act and part 814 (21 
CFR part 814) of FDA's regulations. 
Moreover, any data that constitute valid 
scientific evidence, whether present in a 
510(k) submission or available from any 
other source, may be used to support a 
PMA. 


8. Several comments stated that 
sufficient thought and time had not been 
given to define what tests are necessary 
to ensure that all the various device 
designs are safe’and effective. The 
comments stated that the proposed rule 
does not provide specific justification 
and guidance for the testing required. 
The comments requested a reopening of 
the 515(b) process and a postponement 
of the final 515(b) notice until after 
specific guidance on device testing is 
agreed upon by FDA and the 
manufacturer. The comments went on to 
say that, after tests are agreed upon, 
adequate time must then be provided to 
allow manufacturers to conduct those 
required tests. 

FDA disagrees with these comments. 
Section 515(b) does not require FDA to 
provide guidance for tests for PMA’s 
prior to issuing a call for PMA's. While 
FDA discussed numerous tests that. 
suggest the content of a PMA for a 
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silicone gel-filled breast prosthesis, 
these tests were suggestive and not 
intended to bind a PMA applicant to any 
specific study or set of studies. 

The preamble to the notice contained 
a statement of what FDA believes are 
the risks to health posed by a silicone 
gel-filled breast prosthesis. The 
identification of risks and benefits of the 
device was supplied consistent with the 
act and suggest the areas requiring 
documentation and study for those 
prep PMA's for these devices. The 
pro rule, or any part thereof, was 
not intended as FDA's statement of 
required content of PMA's for silicone 
gel-filled breast prostheses. Section 
515(c) of the act identifies the required 
content of any PMA. FDA believes that 
the requirements stated in the act can be 
met by several means. FDA is prepared 
to accept any and all valid scientific 
evidence in its evaluation of the safety 
and effectiveness of these devices. 

Eight years have passed since these 
devices were first proposed for class III 
and more than 30 months have elapsed 
since these devices were placed in class 
Ill by final regulation. FDA believes that 
manufacturers have had notice, 
consistent with Congress’ intent, to 
gather the information necessary to 
provide a reasonable assurance of the 
safety and effectiveness of these 
devices. It is not responsible to suggest 
that Congress intended manufacturers to 
sit tight and not develop PMA’s until a 
515(b) regulation became final. Indeed, 
the act specifically requires submissions 
30 months after the final classification of 
a preamendments device or within 90 
days of a final 515(b) regulation, 
whichever is later. (See section 
501(f)(2)(B) of the act (21 U.S.C. 
351(f)(2)(B)).) Congress intended that 
manufacturers anticipate a final 515(b) 
regulation and be prepared to make 
appropriate applications or discontinue 
distribution of their devices. Id. 

9. One comment stated that FDA has 
utilized old, unrelated anecdotal 
evidence or unsupported opinion 
without supplying a rationale or 
reasoning in iden risks associated 
with silicone gel-filled breast 
prostheses. The comment went on to 
state that FDA has misread, misquoted, 
acted in a biased and unreasoning 
manner, and utilized information not 
appearing in the administrative record, 
thus acting arbitrarily and capriciously. 
The comment requested that FDA 
reevaluate all the literature and reassess 
the degree of risk prior to issuing a final 
515(b) regulation. 

FDA disagrees with these comments. 
The classification process for this device 
was conducted in accordance with 
section 513 of the act, and a class III 


designation was determined — 
for the device. The notice for 

rul sets forth the elements 
required by section 515(b) of the act. 
The history of the classification of these 
devices and the proposed notice contain 
documentation which supports FDA's 
regulatory action. The records of these 
processes show that FDA has not acted 
in an arbitrary or capricious manner. 
FDA's review of the record shows that it 
has reasonably identified the risks to 
health associated with the silicone gel- 
filled breast prosthesis. By requiring 
PMA's for these devices at this time, 
FDA is not ignoring the clinical history 
of silicone gel-filled breast prostheses. 
FDA, based on the record in this 
proceeding, is exercising its discretion to 
determine that now is the time to require 
PMA's for silicone gel-filled breast 
prostheses. An sunainesd class Il 
designation means that these devices 
are to be subject to PMA’s, and this rule 
accomplishes Congress’ mandated goal. 

10. Several comments stated that the 
incidence of fibrous capsuler 
contracture (contracture), gel migration, 
teratogenicity, autoimmune disease, and 
calcification is highly variable and not 
well established. The comments stated 
that these events are difficult to 
estimate because of numerous factors 
including: the lack of well designed 
studies; insufficient, unstated or varying 
follow-up periods; different 
manufacturers of the devices; lack of 
information on the number and types of 
devices implanted; and varying 
medications and surgical methods used. 
Some of the comments also stated that 
existing studies are more descriptive 
than analytical, control groups are 
difficult to design and recruit, and 
populations are too small to establish an 
association between silicone gel-filled 
breast prostheses and teratogenicity and 
calcification. 

agrees with these comments. 
However, sufficient literature identifies 
these risks associated with the device. It 
is the purpose of ob PMA's for 
the device to determine whether a risk/ 
benefit assessment justifies the 
continuation of the distribution of any 
specific breast prosthesis. 

11. Several comments stated that the 
incidence of contracture, implant 
rupture and gel leakage has declined 
over the years. Various comments 
attributed the decline in contracture to 
submuscular implantation, the 
introduction of polyurethane coating, the 
use of texturized surfaces on implants, 
improvements in surgical technique and 
the use of postoperative exercises. 
Several comments stated that voluntary 
improvements in the design and 
materials of silicone gel-filled breast 
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prostheses have reduced the incidence 
of rupture and leakage. 

FDA acknowledges that the design of 
silicone gel-filled breast prostheses and 
surgical technique have evolved over 
time. FDA believes that neither the 
literature nor other data currently 
available to FDA definitively describe 
differences in the incidence of problems 
attributable to device design and/or 
variations in surgical lures. 
Sufficient information exists identifying 
contracture, rupture, and leakage as 
risks to health associated with the 
silicone gel-filled breast prosthesis. It is 
the purpose of PMA's to determine 
whether these risks can be controlled to 
provide reasonable assurance of the 
safety and effectiveness of these devices 
for their intended use. Even a decline in 
the incidence of risks would not be a 
reason to abandon the regulation to 
require PMA’s for silicone gel-filled 
breast prostheses. 

12. Several comments stated that PMA 
requirements for contracture, infection, 
and other adverse effects should be 
limited to an analysis of the literature 
and other available data, labeling and 
patient education materials that analyze 
and report the available data, and a 
plan for postmarket review of the 
incidence of the risks to health. 

FDA with these comments. 
FDA believes that literature and other 
available information are potential 
sources of the data for PMA’s. To the 
extent that existing data are sufficient to 
support an approval of a PMA, FDA is 
comfortable with approving an 
application consisting of such data; 
however, this response should not be 
construed as suggesting that FDA is 
aware of publicly available information 
that would support a PMA approvel. 
FDA disagrees that a postmarket 
surveillance plan alone, or in 
conjunction with the above, will be 
sufficient to support PMA approval. 

13, Many comments stated that 
certain references cited in the proposed 
rule failed to demonstrate a causal 
relationship or a strong association 
between the implantation of a breast 
prosthesis and the onset of risks such as 
gel bleed, gel migration, calcification, 
delayed detection of breast tumors, _ 
carcinogenicity, teratogenicity and 
autoimmune diseases or connective 
tissue disorders. 

FDA agrees that the references cited 
do not establish or refute the existence 
of a causal relationship between 
silicone gel-filled breast prostheses and 
these However, the literature cited. 
by FDA provides evidence that these 
potential risks are associated with the 
use of the device and are not trivial. 
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Investigation of these risks, in the 
context of a PMA, is reasonable. 

14. Several comments stated that 
certain specific references cited in the 
proposed rule (55 FR 20568) by FDA did 
not support the identification of gel 
bleed (Refs. 25, 31, 32, 36, 42, 53, and 57), 
interference with tumor detection (Refs. 


through 68, 77 through 83, 85, 86, 97, 99, 
and 121 through 123), autoimmune 
diseases and immunological disorders 
(Ref. 96), calcification (Refs. 24, 93 
through 95, and 99) and contracture 
(Refs. 5, 7, 8, 13, 19, 26, and 31) as risks 
to health. One comment stated that 
some references (Refs. 7, 97, 98, and 101) 
did not support the device description 
contained in the proposal. 

FDA agrees in part and disagrees in 
part with these comments. FDA 
acknowledges that the following 
references were inappropriately cited: 
For gel bleed, Refs. 25, 31, 36, 42, 53, and 
57; for interference with tumor detection, 
Ref. 48; for carcinogenicity, Refs. 30, 38, 
50, 54, 57 through 59, 65 through 67, 86, 
and 121 through 123; for autoimmune 
diseases and immunological disorder, 
Ref. 96; for calcification, Refs. 24, 94, 95, 
and 99; and for contracture, Refs. 5, 26, 
and 31. FDA agrees that Refs. 97 and 98 
do not support the device description as 
stated in the proposal. FDA disagrees 
that the following references were 
incorrectly cited: for gel bleed, Ref. 32; 
for interference with tumor detection, 
Ref. 44; for carcinogenicity, Refs. 51, 52, 
56, 61 through 64, 68, 77 through 83, 85, 
97, 99; for calcification, Ref. 93; and for 
contracture, Refs. 7, 8, 13, and 19. With 
regard to the references supporting the 
device description, FDA believes that 
Refs. 7 and 101 contain documentation 
for the stated device description. FDA 
notes that the following references, 
which were not challenged by the 
comments, also support the noted risks 
to health: For gel bleed, Refs. 7, 9, 20, 24, 
27 through 29, 33 through 35, 37, 69, 118, 
and 120; for interference with tumor 
detection, Refs. 45, 47, and 49; for 
carcinogenicity, Refs. 53, 69, and 102; for 
autoimmune diseases and 
immunological disorders, Refs. 39 
through 41; for calcification, Refs. 18, 
100, and 125; and for contracture, Refs. 1 
— 4, 6, 9 through 12, and 14 through 


15. Several comments stated that 
other silicone containing medical 
devices produce migratory silicone 
droplets or particles and that the public 
is exposed to silicone through many 
environmental sources. One comment 
stated that, because of this more general 


exposure to and absorption of silicone, 


biologic risks from gel migration 
attributable to breast prostheses are 
doubtful and that studies of the 
anatomic distribution of silicone gel 
from the device would, therefore, be 
wasteful and not illuminating. One 
comment stated that FDA has treated 
the degree of risk and benefit in a 
disparate manner compared with other 
silicone implants. 

FDA agrees that individuals are 
environmentally exposed to silicone 
polymers from other medical devices 
and other sources. No evidence was 
provided by the comments, and FDA is 
not aware of evidence, that 
environmental exposures to silicone 
would mask the effect of a ruptured 
silicone gel-filled breast prosthesis. The 
amount of silicone material available for 
release into a patient from a silicone gel- 
filled breast prosthesis is considerably 
larger than that available from other 
devices, or for that matter, in FDA’s 
opinion, from other sources. When one 
device poses risks different from 
another, even if both are made from 
similar or even identical materials, the 
level of regulatory control must change. 
Although humans are exposed to 
various silicone compounds from a 
variety of environmental sources, most 
of these compounds, while containing 
silicone molecules, are compounds 
distinct from the silicone polymers used 
in breast prostheses. FDA believes that 
identification of all systemic biologic 
effects of silicone gel from breast 
prostheses must be part of the 
determination of safety and 
effectiveness, which can be achieved, in 
part, by the examination of the anatomic 
distribution of migrating silicone 
polymers. 

16. Many comments stated that FDA 
overstated the risks to health of the 
silicone gel-filled breast prosthesis and 
understated the benefits from breast 
augmentation and reconstruction. 

FDA disagrees with these comments. 
FDA acknowledges that the proposal 
did not contain a detailed examination 
of all components and aspects of the 
benefits of breast augmentation and 
reconstruction. Although two comments 
provided detailed identification of 
benefits of breast augmentation and 
reconstruction, these two comments did 
not identify any category of benefit not 
already identified by FDA in the notice. 
FDA disagrees that the notice overstates 
the risks from the device. The notice 
only identified the risks to health, and 
information is needed to fully 
characterize the significance of the risks 
to health. FDA believes that, without 
more detailed information, it is 
impossible to determine whether or not 
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the risks identified in the notice are 
overstated or understated, particularly 
when considered in the context of the 
device's benefits, for any specific 
silicone gel-filled breast prosthesis. 

17. Several comments stated that the 
risks to health of carcinogenicity, 
teratogenicity, infection, and 
interference with tumor detection, and 
the overall risk/benefit analysis, should 
be addressed by epidemiological or 
historical cohort studies and not require 
prospective studies prior to PMA 
approval. Some of these comments went 
on to state that valid scientific evidence 
sufficient to permit a valid risk/benefit 
analysis already exists and that FDA 
should accept this information in PMA’s. 

FDA agrees that epidemiological or 
historical cohort studies could serve as a 
source of the valid scientific evidence 
necessary to support the approval of a 
PMA. FDA believes that PMA 
applications are necessary to provide 
the valid scientific evidence needed for 
a risk/benefit analysis. 

18. One comment urged FDA to 
finalize the proposed regulation for 
silicone gel-filled breast prostheses. It 
stated that manufacturers have been on 
notice for 2 years that they would have 
to provide data showing the safety and 
effectiveness of these devices, and it 
recommended that the final premarket 
approval regulation be published 
immediately, thereby triggering 
manufacturers’ obligations to submit 
PMA’s. 

FDA agrees that the filing of a PMA 
for the silicone gel-filled breast 
prosthesis should be required by 
finalizing the 515(b) regulation. FDA is 
promulgating this final rule to require a 
PMA for the device within 90 days of 
publication, consistent with the act. 


B. Fibrous Capsular Contracture 


Numerous comments stated that: no 
single factor has been demonstrated to 
be the sole cause of contracture; the 
etiology of contracture is unknown; the 
etiology may not be identified by 
present scientific methodology or by 
prospective clinical trials; and 
unidentified host factors may play a 
role. One comment stated that FDA has 
offered no discussion of the possible 
causes of contracture. 

FDA agrees that the etiology of 
contracture is unknown and that as yet 
unidentified host factors may play a 
role. Nonetheless, contracture is the 
most commonly documented risk 
associated with the silicone gel-filled 
breast prosthesis, and clinical data in 
the form of valid scientific evidence can 
show the rate of contracture for any 
specific silicone gel-filled breast 
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agency can make a risk/benefit 
assessment of the various devices. 
One comment stated that the Baker 


that can be considered to represent a 
health risk, while another comment 
remarked that contracture seldom 
presents a health problem. A third 
comment added that, when contracture 
occurs, it can be treated appropriately 
with no detriment to the patient’s health. 
FDA believes that, whenever a 


pain or disfiguremen 
potential health risk and may require 
corrective procedures, including surgery. 
C. Gel Migration 

Several comments noted that the 
agency made no attempt to distinguish 
between migration of silicone gel 
released by rupture or released by 
bleed. FDA agrees with the comments 
— notes that such a distinction is not 

sary to the extent that ae or 

gel bl rome results in the migration 
silicone gel. 

Two comments stated that silicone 


lymphadenopathy and granuloma 
oe ri a of Le aean clinical 
cited evidence 
a silicone Telnaes ankles thy and 
formation to demonstrate 
that migration of both liquid silicone and 
silicone gel takes place and that silicone 
polymer materials are capable of 
producing adverse effects at sites 
distant from the implantation or 
injection site. The scientific evaluation 
of these risks for a specific device will 
permit a full risk assessment for a 
judgment of whether a specific device 
should remain in commercial 
distribution. 
D. Infection 
Many comments stated that, 
according to studies cited by the 
comments, occurs in a very 
small 


of patients and the risk 
of infection is the same as or less than 
that of other 


prostheses may complicate the 
interpretation of mammographic images. 
A few comments from women with 
implants that the presence of 


argued 
implants may facilitate the detection of 
lesions. 


FDA agrees that the presence of an 
implant may compromise the 
interpretation of a mamm hic 


ograp 

procedure. FDA is unable to agree that 
the implant facilitates the detection of 
lesions, because the comments did not 
support their claims with scientific 
literature, and FDA is unaware of any 
literature supporting this position. FDA 
notes that the level of diagnostic 
assurance provided by modified 
mammographic procedure(s) has not 
been established. FDA believes that, in 
order to reasonable assurance 
of the safety and effectiveness of these 
silicone gel-filled prostheses, results 
from well-controlled studies must be 

properly analyzed and presented to 
evaluate the risk and/or benefit for 
— tumor detection posed by the 

ce. 


F. Degradation of Polyurethane Foam- 
Covered Prostheses 


Several comments stated that the 
polyurethane foam material on silicone 
breast degrades 
over time with a potential breakdown 
ct of 2,4-diaminotoluene (TDA), a 
in animals. One 


eceneceningpas setiper tiny ies 
known as 
the market. 

FDA agrees that the polyurethane 
foam used as a coating for silicone gel- 
filled breast prostheses can degrade to 
form TDA and that this represents a 


valid studies have 


established that breast implants do not 
humans. 


secondary to implantation of any 
material. After review of all available 
information, the agency continues to 
believe that carcinogenicity is a 
potential risk that must be assessed in a 
PMA. 


H. Human Teratogenicity 
One comment stated that the 


reproductive 
second comment preferred a rabbit 


FDA believes that information in the 
form of single generation 
anima! studies would be appropriate. 
Additionally, a PMA applicant may 
choose to submit ee human 
studies, or properly gath 
— historical data, to oondieh the 
togenic potential of a silicone gel- 
filled breas breast prosthesis. 


popula 
FDA believes that, presently, it is not 
clear whether the incidence of these 


ee een eat 
eee ate 
surrounding this risk requires that it be 
ee eee 
because evidence identifying it is not 
definitive. Indeed, to do so would not be 
sound public health management. 


American Medical 
issue concludes that this designation is 


FDA agrees with these comments. 
J. Calcification 


whether 
is due to the implant or 
other factors, such as postoperative 
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infection, a metabolic disorder, trauma, 
or other circumstances. Comments also 
stated that calcification is unlikely to be 
confused with a when 
appropriate mammographic views are 
taken. 

FDA agrees that the etiology of 
calcification is unknown. Moreover, no 
valid scientific data have been 
submitted demonstrating that 
calcification will not mask 
interpretation of mammographic films, 
or contribute to diagnostic error. 
Calcification, therefore, remains a risk 
associated with breast implants that 
should be addressed in a PMA. 


K. Benefits and Risks of the Device 
1. Benefits 


Over 2,600 comments were received 
that described the psychological and 
psychobiological benefits of breast 
prostheses. FDA agrees with those 
comments that recognized psychological 
and psychobiological benefits from 
these devices. However, FDA believes 
that the degree of benefit offered by this 
device must be carefully and accurately 
defined by analysis of all relevant data. 
The proposed rule identified some of the 
benefits found in the scientific literature 
and also identified some areas where 
FDA believes that more data are needed 
to provide reasonable assurance that the 
device is safe and effective for its 
intended use. FDA received 
approximately 2,600 comments from 
women who are satisfied with their 
breast augmentation or reconstructive 
surgery. The comments stated that it is 
important that women be given the 
chance to freely choose silicone gel- 
filled breast implants as an option as 
long as they are well informed of the 
benefits and risks of the surgery. 

FDA agrees with these comments-as_ 
to potential benefits and agrees that 
women should be able to choose 
whether to use any silicone breast 
implant that is ultimately approved for 
marketing by FDA. As noted above, 
FDA is aware of potential benefits 
derived from silicone gel-filled breast 
prostheses. 

One comment stated that extensive 
available data and information indicate 
that, with appropriate safeguards 
including complete and informative 
labeling, silicone gel-filled breast 
prostheses used for both reconstruction 
and augmentation have a favorable 
“risk/benefit profile,” and that a 
significant segment of the population 
benefits from the availability of both 
silicone covered and polyurethane 
covered, silicone gel-filled breast 
prostheses. A second comment stated 
that significant patient experience and 


success support a favorable “risk/ 
benefit ratio.” 

FDA agrees that silicone gel-filled 
breast prostheses offer benefits to a 
segment of the population. FDA 
disagrees that the available data are 
adequate to provide a complete and 
accurate risk/benefit analysis. 

Several comments stated that 
surgeons recognize a successful clinical 
experience with their patients who 
received silicone gel-filled breast 
prostheses. eetail 

FDA agrees that a 
practicing surgeons find that 
implantation of the silicone gel-filled 
breast prostheses in their patients is 
successful. 

Although FDA nowhere suggests that 
the requirement of a PMA pursuant to a 
section 515(b) rulemaking identifies the 
need to explant a silicone gel-filled 
breast prosthesis, several women have 
telephoned the agency with this 
concern. The rulemaking reflects the 
agency’s exercise of its discretion to 
now require PMA’s and does not 
concern individual medical 
determinations, including the need to 
explant the device. Moreover, the 
rulemaking is not intended to pass 
judgment over the safety and 
effectiveness of any specific device. The 
purpose of the rulemaking is to require 
information upon which FDA may rely 
to make a safety and effectiveness 
determination. 


2. Risks 


Several comments stated that the 
risks from silicone gel-filled breast 
prostheses fall into two categories: (1) 
short-term risks, e.g., those related to the 
surgical procedure, infection, device 
failure, contracture and interference 
with tumor detection; and (2) long-term 
risks, e.g., carcinogenesis, teratogenicity 
and autoimmune disease. 

FDA agrees that the risks of any 
implant fall into the broad categories of 
short-term and long-term risks. FDA 
disagrees that the risks of infection, 
device failure, contracture and 
interference with tumor detection are 
exclusively short-term risks. FDA 
believes that these risks are both short 
and long-term in nature. 

A comment stated that a breast 
reconstruction patient can generally 
accept a procedure with greater inherent 
long-term risks than can a candidate for 
augmentation. The comment went on to 
say that the level of short-term risk to be 
tolerated by both reconstruction and 
augmentation patients should be the 
same and that short-term risks generally 
do not affect short-term health but, the 
ability to derive benefit from the 


ion of 
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implantation of a silicone gel-filled 
breast prosthesis. 

FDA believes that the risk/benefit 
analyses for breast reconstruction and 
augmentation patients differ. However, 
FDA does not believe, in the absence of 
complete data on the extent, nature, and 
degree of the device's risks and benefits, 
one can state that reconstruction 
patients can accept greater long-term 
risks than augmentation patients. FDA 
agrees that the short-term risks to health 
for both categories of breast prosthesis 
patients appear generally to be the 
same. 

A comment stated that there are many 
factors contributing to complications 
which are outside the control of 
manufacturers. 

FDA agrees with this comment. FDA 
believes that requiring PMA’s for the — 
device will provide data identifying 
those risks that can be controlled by 
manufacturers and those risks that are 
controlled by the implanting surgeons or 
the patient. FDA believes that, once all 
risks are properly characterized, proper 
labeling and disclosures to physicians 
and patients will contribute to a 
reasonable assurance of the safety and 
effectiveness of any silicone gc!-filled 
breast prosthesis included within the 
device classification and ultimately 
approved by FDA. 

One comment asked if any 
quantitative long-term risk information 
was uncovered by the review of all 
existing national and international 
registries of breast prostheses that was 
recommended by FDA's advisory panei. 
Quantitative long-term risk information 
was not uncovered in the review. (See 
Transcript of General and Plastic 
Surgery Devices panel meeting, January 
26, 1989.) 


L. PMA Data Requirements 


A major contention of comments 
received by FDA was that adequate 
guidance on the content of a PMA for a 
silicone gel-filled breast prosthesis was 
not provided. The agency considered the 
comments and concluded that its 
suggestions for PMA content in the 
notice are useful * with the exception of 


1 Other information that applicants may utilize in 
preparing their PMA's is available in various 
Federal Register notices (47 FR 2610, 53 FR 23856 
and 55 FR 20568) and in the transcripts of General 
and Plastic Surgery Devices Panel meetings 
(September 9, 1982, January 26 and 27, 1983, 
November 22, 1988, and January 26, 1989). 
Additionally, manufacturers have in the past met 
with the agency to discuss PMA’s and that 
opportunity is still available. The agency 
emphasizes that its suggestions regarding PMA 
content are no more than suggestions and that 
manufacturers carry the burden of complying with 
the content requirements of the section 515(c) of the 
act and FDA's regulations (21 CFR 814.20). 
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gel. FDA notes that the term should be 
“steroid absorption” and refers to 
absorption into the silicone gel of the 
prosthesis. 

Other comments questioned the basis 
for investigating steroid absorption. The 
comments noted that the labeling 
- contraindicates the use of steroids with 
breast implants, and a literature search 
failed to identify any significant 
absorption of steroid hormones by 
silicone gel-filled breast prostheses. 
Another comment stated that the 
potential toxicological effects of steroid 
absorption should be investigated in 
appropriate preclinical studies. 

FDA agrees that the potential 
toxicological effects of steroid 
absorption by silicone gel-filled breast 
prostheses should be investigated in 
appropriate preclinical studies. The 
literature cited in the proposed rule (55 
FR 20588, Ref. 84) indicates that 
preferential absorption of systemic 
steroids could cause a local or systemic 
hormone imbalance with unknown 


eenieane ankaasiied easel aiitee ta 
bound to the silicone, and therefore not 
independently reactive. The comments 
further stated that, even if silica was not 
bound, but free to react, it would not be 
fibrogenic in the same way as 


crystalline 
FDA does not believe that there is 


ssciuep discus tekabeudigtad 


effects as crystalline 
FDA one that data 


prosthesis under section 515(b) (3) of the 

noua the d ‘snes Se 
to o or 

Siete 

re - 

filled breast prosthesis to have an 

approved PMA, and with respect to the 

ee 

ce. 


Ill. Findings With Respect to Risks and 
Benefits 


A. Degree of Risk 
1. Fibrous Capsular Contracture 


Contracture, the formation of a 
constricting fibrous layer around the 
prosthesis, is a risk associated with both 
augmentation and reconstruction. 
Contracture may result in excessive 
breast firmness, discomfort, pain, 
disfigurement, displacement of the 
implant and psychological trauma. 
Procedures, corrective surgery, 
or surgical removal of the device and 
adjacent tissue, may be required to 
relieve the symptoms associated with 
contracture. 


2. Silicone Gel Leakage and Migration 
Silicone gel leakage and subsequent 
migration from the silicone gel-filled 
breast prosthesis may occur as a result 
of rupture of the envelope or gel “bleed” 
through the envelope and represents a 
risk associated with the use of this 
device. Migration of the gel into the 
human body presents the potential for 
development of adverse effects such as 
granulomas or lymphadenopathy. 
Rupture of the silicone gel-filled breast 
prosthesis necessitates surgical removal 
and possible replacement of the device. 


3. Infection 
Infection is a risk associated with any 


compromised device sterility and 
surgical techniques may be major 


contributing factors to this risk. 
Endogenous flora may also have a role 
in infection in the periprosthetic area. 


4. Interference With Early Tumor 
Detection 

The presence of a silicone gel-filled 
breast prosthesis may interfere with the 
standard mammography procedures 
used to screen patients for breast cancer 
because the 


examination for breast cancer detection. 
5. Degradation of a Foam 
Covered 


known carcinogen 

with the removai of this type of 
prosthesis may occur. If explantation 
becomes necessary, surgical removal of 
the implant may include adjacent tissue 
due to Gabestaethinie tiptoe, 
Fragmentation and disappearance of the 
foam may occur. 


6. Human Carcinogenicity 


The potential for developing cancer as 
a result of long-term implantation of 
silicone gel-filled breast prostheses 
remains a potential risk associated with 
these devices. 


7. Human Teratogenicity 
eS ee 
mode of production of a malformed fetus 
and the disturbed growth processes 
involved in the production of the 
malformed fetus. The risk of 
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9. Calcification 


Calcification of the fibrous capsule 
surrounding the implant may 
compromise interpretation of 
mammographic films and may 
contribute to diagnostic errors or delays 
in diagnosis of lesi 


risks and determine whether the risks of 
using the device are balanced by 
benefits to patients, FDA comiaiia that 
silicone gel-filled breast prostheses 
should undergo premarket approval. The 
premarket approval process will 
reasonably assure a safe and effective 
device by assessing the safety and 
ee of — prewar gel-filled 
ast prosthesis and determining 
labeling that is neceesary to reduce risks 
associated with the device. 


B. Benefits of the Device 


Silicone gel-filled breast prostheses 
are intended to reconstruct or augment 
the female breast. cya or 
augmentation surgery is elective in 
nature although it may be considered 
therapeutic in the sense that it is 
considered part of the patient's total 
treatment. The large volume of 
comments that FDA received from 
women implanted with the device 
identify the psychological benefits of 
implantation as substantial. 
Nonetheless, these benefits still require 
careful documentation. Although-a 
definitive study to determine the 
psychological fits of the silicone 
gel-filled breast prosthesis may be 
difficult to conduct, nevertheless, FDA 
believes that protocols can and should 
be developed that provide data to 
quantify the benefits of this device. In 
addition, objective data are needed to 
document whether the device is 
effective for its intended use, i.e., the 
augmentation or reconstruction of the 
size and/or contour of the breast. 


IV. Final Rule 


Under section 515(b) (3) of ms act, 
FDA is adopting the 
ee — oe to the 
propose Se 
rule to require pproval of the 
eneric type of device, he neue gel- 
or ero by revising 
P ph (c 878.3540. 

"Waker the final rule, a PMA is 
required to be filed with FDA within 90 
days of the effective date of this 
regulation for any silicone gel-filled 
breast prosthesis that was in 
commercial distribution before May 28, 
1976, or that has been found by FDA to 
be substantially equivalent to such a 
device on or before the 90th day past the 


effective date of this regulation. An 
approved PMA is required to be in effect 
for any such device on or before 180 
days after FDA files the application. 
Any other silicone gel-filled breast 
prosthesis that was not in commercial 
distribution before May 28, 1976 or that 
has not on or before 90 days after the 
effective date of this regulation been 
found by FDA to be substantially 
equivalent to a silicone gel-filled breast 
prosthesis that was in commercial 
distribution before May 28, 1976, is 
required to have an approved PMA in 
effect before it may be marketed. 

If a PMA for a silicone gel-filled 
breast prosthesis is not filed on or 
before the 90th day past the effective 
date of this regulation, that device will 
be deemed adulterated under section 
501(f) (1) (A) of the act (21 U.S.C. 351(f) 
(1) (A)), and commercial distribution of 
the device will be required to cease 
immediately. The device may, however, 
be distributed for investigational use, if 
the requirements of the investigational 
device exemption (IDE) regulations (21 
CFR Part 812) are met. 

Under § 812.2(d) of the IDE 
regulations, FDA hereby stipulates that 
the exemptions from the IDE 
requirements in § 812.2(c) (1) and (c)(2) 
will no longer apply to clinical 
investigations of the silicone gel-filled 
breast prosthesis. Further, FDA 
concludes that investigational silicone 
gel-filled breast prostheses are 
significant risk devices as defined in 
§ 812.3(m) and advises that as of the 


regarding significant risk devices will 
apply to any clinical investigation of a 
silicone gel-filled breast prosthesis. For 
any silicone gel-filled breast prosthesis 
that is not subject to a timely filed PMA, 
an IDE must be in effect under § 812.20 
on or before 90 days after the effective 
date of this regulation or distribution of 
the device for investigational purposes 
must cease. FDA advises all persons 


silicone gel- 
filled breast prosthesis to submit an IDE 
application to FDA no later than 60 days 
after the effective date of this final rule 
to avoid the interruption of ongoing 
investigations. 


V. Environmental Impact 


The agency has determined under 21 
CFR 25.24 (a)(8) and (e)(4) that this 
action is of a type that does not 
individually or cumulatively have a 
significant effect on the human 
environment. Therefore, neither an 
environmental assessment nor an 
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environmental impact statement is 
required. 


VI. Economic Impact 


FDA has examined the economic 
consequences of this final rule in 
accordance with the criteria in section 
1{b) of Executive Order 12291 and found 
ouelnaeteie thloee 

in e@ agency 
believes that 21 firms will be affected by 
this rule. Therefore, the agency certifies 
under the Regulatory Flexibility Act 
(Pub. L. 96-354) that the rule will not 

ve a icant economic impact on a 
substantial number of small entities. An 
assessment of the economic impact of 
this final rule has been 


Dockets Managemen 
305), Food and Drug Administration, rm. 
4-62, 5600 Fishers Lane, Rockville, MD 
20857, and may be seen by interested 
persons between 9 a.m. and 4 p.m., 
Monday through Friday. 


List of Subjects in 21 CFR Part 878 
Medical devices. 


Therefore, under the Federal Food, 
Drug, and Cosmetic Act and under 
authority delegated to the Commissioner 
of Food and Drugs, 21 CFR part 878 is 
amended as follows: 


PART 878—GENERAL AND PLASTIC 
SURGERY DEVICES 


1. The authority citation for 21 CFR 
me 878 continues to read as follows: 

a ee 
of the Federal Food, Drug, and Cosmetic Act 
(21 U.S.C. 351, 360, 360c, 360e, 360}, 371). 

2. Section 878.3540 is amended by 
revising paragraph (c) to read as, 
follows: 


§ 878.3540 Silicone gel-filled breast 
prosthesis. 


(c) Date premarket approval 
application (PMA) is required. A PMA 
fa required to be filed with the Food and 
Drug Administration on or before July 9, 
1991 for any silicone gel-filled breast 

prosthesis that was in commercial 


to be substantially equivalent to a 

silicone gel-filled breast thesis that 

was in commercial distribution before 

May 28, 1976. Any other silicone gel- 

filled breast prosthesis shall have an 

approved PMA in effect before being 

placed in commercial distribution. 
Dated: March 11, 1991. 

David A. Kessler, 

Commissioner of Food and Drugs. 

[FR Doc. 91-8408 Filed 4-0-1; 8:45 am] 
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Executive Order 12758—Addition to Level 
IV of the Executive Schedule 
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Title 3— 


The President 


{FR Doc. 91-8657 
Filed 4-90-61; 11:14 am] 
Billing code 3195-01-M 


Presidential Documents 


Executive Order 12758 of April 5, 1991 


Addition to Level IV of the Executive Schedule 


By the authority vested in me as President by the Constitution and laws of the 
United States of America, including section 5317 of title 5 of the United States 
Code, and in order to place an additional position in Level IV of the Executive 
Schedule, it is hereby ordered that section 1-101 of Executive Order No. 12154, 
as amended, is further amended by adding the following new subsection: 


“(j) Director of the National Institutes of Health.” 


THE WHITE HOUSE, Kn But 


April 5, 1991. 
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